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February 19, 1999 "" -&QJ""

Edward R. Brezina, Chief
Division of Water Quality
P.O. Box 8555
Rachel Carson State Office Building
10th Floor - 400 Market Street
Harrisburg, PA 17105-8555

Re: Water Quality Standards - Antidegradation
Comments on Draft Final Regulations

Dear Mr. Brezina:

The Pennsylvania Chamber of Business and Industry (the Chamber) is the largest, broad
based business association in Pennsylvania. Our more than 6,000 members employ about 50% of
Pennsylvania's private workforce or approximately 1.5 million people. 80% of our members have
less than 100 employees. The Chamber is dedicated to advocating reasonable regulations that
encourage economic growth while protecting the environment.

We are providing comments on the Advanced Notice of Final Rulemaking for Water
Quality Standards - Antidegradation because we are very concerned with this package as it is
currently written. We hope that you will give serious consideration to the detailed comments that
follow.

Please feel free to call Sharon Roth of our staff should you have any questions. Thank

Sincerely,

Fred A. Sembach,

Vice President, Government Affairs

Attachment
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Comments on the Advanced Notice of Final Rulemaking for

The Water Quality Standards - Antidegradation

GENERAL COMMENTS

1. The Advanced Notice of Final Rulemaking (ANFR) should be withdrawn
until the U.S. EPA's revisions to the federal antidegradation program

At the present time, the U.S. EPA is in the midst of developing extensive revisions to its
water quality standards — including the antidegradation program. The agency has received
comments on an advance notice of proposed rulemaking and is anticipating the publication of
proposed rulemaking later this year.

First, while the Department's desire to avoid "starting over" this late in the Rulemaking
process is understandable, proceeding to finalize the ANFR while EPA is considering changes to
the federal program will undoubtedly require additional revisions to the new regulations. The
federal standards imposed by U.S. EPA are providing special protection for Pennsylvania's Tier 2
and Tier 3 waters in the interim until the state develops acceptable revisions to its program.
Consequently, the public interest is better served by a single rulemaking proceeding with adequate
opportunities for public participation, rather than rushing to adopt and implement a regulatory
system that may have to be revised no sooner than it is finalized.

Second, proceeding to final rulemaking before the federal regulations have been revised
is inconsistent with the spirit of Executive Order 1 of 1996, the Regulatory Basics Initiative
("RBI"). It appears from the preamble to the ANFR that DEP has not adequately taken this
Executive Order into account in developing this proposal. The substantial deviations from the
federal program should be explained and justified, a task that is obviously more difficult when the
federal program is in a state of flux.

Finally, the rush to beat the approaching deadline for the proposed Rulemaking has
resulted in substantial changes which will not receive the full public attention they deserve. The
ANFR is fundamentally different from the proposed rulemaking, yet even the minimal 30-day
comment period is deemed "unnecessary" by the Department.
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2. DEP should give more thoughtful consideration to the economic implications
oftheANFR.

The ANFR provides a powerful means for state and national environmental groups and
even local government to block or restrict development. It also gives little credence to the
protections already available under the Tier 1 program — despite frequent public pronouncements
concerning the effectiveness of these standards in protecting human health and aquatic organisms.
The water quality standards can be a highly effective tool to direct economic development and
opportunity while at the same time protecting and enhancing water quality, yet there is no
recognition of this role in this proposal. If the Department believes it must proceed with this
approach, then it must subject it to adequate public scrutiny.

3. The Department Should Adopt Regulations that Conform to the
Antidegradation Regulations Promulgated for the Commonwealth by the
Environmental Protection Agency.

On December 9, 1996, the Environmental Protection Agency ("EPA") promulgated
antidegradation regulations for the Commonwealth. See, 61 F.R. 64816-64822 (December 9,
1996); 40 C.F.R. §131.32. The antidegradation regulations promulgated by EPA for the
Commonwealth conform to the federal antidegradation regulations at 40 C.F.R. § 131.12. The
Department should withdraw its proposed final antidegradation regulations (on which it has
received hundreds of critical comments from numerous interest groups with diverse and
conflicting interests) and adopt regulations that simply conform to the antidegradation regulations
that EPA has promulgated for the Commonwealth. Such an action would satisfy many of the
objectives of Executive Order No. 1 of 1996.

SPECIFIC COMMENTS

1. Social or Economic Justification in High Quality Waters. Proposed
§ 93.4c(b)(iii)

The proposal to require an applicant for a permit for a discharge to a high quality water to
demonstrate that allowing lower water quality (through discharges from the applicant's project)
"will result in economic or social benefits to the public which outweigh any reduction in water
quality which the new, additional, or increased discharge is expected to cause" should be deleted
as it goes beyond the requirements of the federal antidegradation regulations at 40 C.F.R.
§131.12(a)(2). The proposed Section 93.4c(b)(iii) was consistent with the federal language
which requires a permit applicant to demonstrate that allowing lower water quality is necessary to
accommodate important economic or social development in the area in which the waters are
located.



Pennsylvania Chamber of Business and Industry
February 19, 1999

The balancing test provision should also be deleted because it is vague and subjective.
The Department has failed to develop adequate guidance for the existing antidegradation program
and the language of the ANFR is such that much will be left to agency guidance or the
interpretations of individual permit reviewers. Ultimately, these interpretations will be litigated
before the Environmental Hearing Board or the Commonwealth Court. In the meantime, neither
the public nor the regulated dischargers will have any certainty regarding the meaning of this
regulatory standard.

2. Withdrawal of Proposal to Allow the Use of NPDES General Permits in High
Quality Waters. Section 92,81

The Department should not withdraw the proposal to allow the use of NPDES general
permits in high quality waters. As it has done in other regulatory programs where general permits
are authorized, the Department can design permit conditions to assure protection of high quality
waters. Moreover, the use of general permits will permit economic development while at the
same time ensuring water quality protection. The Department has had adequate time to evaluate
this issue and there is no reason to defer it the RBI final rulemaking amendments for Chapter 92

3. Definition of "Outstanding National, State or Local Resource Water/9

Section 93.1

This definition should be deleted and replaced with a definition of "Outstanding National
Resource Water" so the Pennsylvania antidegradation regulations do not exceed federal
standards. The new definition should state:

"Outstanding National Resource Waters" are high quality waters that
constitute an outstanding national resource, such as waters of national and state
parks and wildlife refuges and water of exceptional recreational and ecological
significance.

If the ANFR definition is not deleted, it should be amended so it truly defines outstanding
waters. The current definition merely requires a government agency at any level to adopt water
quality protective measures for the surface water. It includes no chemical or biological criteria
and no criteria to assure that only truly outstanding waters qualify, which is particularly
troublesome given the severe limitations on discharges to such waters. As discussed below, not
only are chemical and biological criteria absent from the definition, but any local government may
"upgrade" a water from high quality status to exceptional value status simply by adopting
"coordinated water quality protective measures along the corridor of the water" — whatever that
may require.
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Additionally, there are no standards to define "coordinated water quality protective
measures." There appears to be no mechanism for determining whether such measures are
adequate to meet the definition or any means to compile such "designations." In the absense of
such standards and implementing mechanisms, a permit applicant has no certainty on how DEP
will determine that the requirement has been satisfied. How will the Department limit this once
the regulations have been approved? These are important issues that should be addressed within
the Rulemaking, yet it appears that the Department is determined to proceed without any
opportunity for review and comment on this approach.

While the definition focuses on coordinated protective measures within a watershed, many
watersheds may lie entirely within one municipality. As a result, there would be no need to
coordinate with other municipalities. Consequently, one municipal governing body, such as a
township board of supervisors, could upgrade a surface water from HQ to EV, through its own
unilateral action, without any consideration of scientific or technical data, much less consideration
of broader impacts.

Allowing municipal governments to make these designations is an improper delegation of
authority under the Clean Streams law that will have unintended negative consequences. By
allowing local governments to impose the strict EV standard, DEP is empowering them to block
unpopular development activities. This provision will become, in effect, a "super zoning"
ordinance that may conflict with the Municpal Planning Code, as well as with other state laws that
pre-empt local action.

4. Definition of "Surface Water of Exceptional or Ecological Significance."
Section 93.1

This definition does not provide any guidance to ensure that only truly exceptional waters
qualify. The definition should therefore be revised as follows:

A surface water whose importance, environmental characteristics or
ecological sensitivity are demonstrably unique or rare, based on objective and
measurable criteria, but whose water quality . . . .

5. Definition of "Surface Water of Exceptional Recreational Significance."
Section 93.1

Again, this definition is somewhat vague and should be revised as follows so that only
truly exceptional waters qualify:
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A surface water which provides a unique water-based, water quality-dependent
recreational opportunity (such as fishing for species with exceptionally limited distribution)
because the distribution of areas and water bodies across the state where the activity is
available or feasible is extremely rare.

6. Definition of "Surface Waters." Section 93.1

If the final rules are to contain a definition of surface waters as is set forth in the ANFR,
the terms "perennial streams" and "intermittent streams" should also be defined to avoid any
confusion concerning the applicablity of the regulatory program. The definitions from the federal
surface mining regulations at 30 C.F.R. § 701.5 provide useful guidance:

Intermittent stream means —

(a) A stream or reach of a stream that drains a watershed of at lease
one square mile, or

(b) A stream or reach of a stream that is below the local water table for
at lease some part of the year, and obtains its flow from both surface runoff and
ground water discharge.

Perennial stream means a stream or part of a stream that flows
continuously during all of the calendar year as a result of ground-water discharge
or surface runoff. The term does not include intermittent stream or ephemeral
stream.

7. Withdrawal of Proposal to Eliminate Exceptional Value Waters ("EV") and
High Quality Waters ("HQ") as Protected Uses. Section 93.3 Table 1

EV and HQ waters are management categories not uses. Fishing, boating, and water
supply are uses. EPA does not consider its Tier 2 and Tier 3 categories to be protected uses.
Including HQ and EV as protected uses is not logical and it creates ambiguity in the regulation. If
HQ is a use and uses must be protected at their existing level (proposed Section 93.4a(b)), then
an argument can be made that including HQ as a use voids the social or economic justification
("SEJ") provisions of the proposed regulations that allow lowering of water quality if SEJ is
demonstrated. One cannot maintain the existing high quality of a water and lower it at the same
time. Such ambiguity and opportunity for misinterpretation should be eliminated by eliminating
HQ and EV as uses.
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8. Standards for Qualifying as a High Quality Water. Section 93.4b(a)

a. Chemical and Biological Criteria

The requirement to require long-term water quality which is better than the water quality
criteria of § 93.7 is an improvement over the March 22, 1997 proposed amendments. However,
the Department has neutered this improvement by making the chemistry criteria essentially
irrelevant. A surface water should be required to meet both chemical and biological criteria in
order to qualify as HQ water.

b. Chemical Criteria

The list of chemical parameters to be evaluated should include all the parameters listed in
the March 22, 1997 proposed amendments. Given the limitations on discharges to HQ waters and
the difficulty in demonstrating that a stream is improperly classified as HQ, the criteria for
qualifying as HQ waters should be rigorous.

c. Biological Criteria

The biological criteria should include evaluation of macroinvertebrates and fish. Using
reference designation as a Class A Wild Trout Stream by the Fish and Boat Commission, as a
basis for designation as an HQ water proposed in Section 93.4b(a)(ii) should be deleted. The
EHB has held that the Department cannot rely solely on the Fish and Boat Commission for
surface water classifications and must exercise independent judgment. Proposed final Section
93.4b(a)(ii) does just that. This Section should also be deleted because statutory authority to
implement the Clean Streams Law is vested in the Department, not the Fish and Boat
Commission. DEP should consider that the Fish and Boat Commission is exempt from the
regulatory review process, and that public review and comment on its regulations is limited.

9. Standards for Qualifying as an EV Surface Water. Section 93.4b(b)

a. Waters should have to meet both chemical and biological criteria to qualify as EV.
Only the best of the best waters should qualify as EV. Therefore, the criteria should be stringent
and should include both long-term, comprehensive chemical standards and biological standards.
Thus, proposed Section 93.4b(b)(l)(v) should be amended to include chemical criteria that are
indicative of exceptional surface water chemistry.

b. HQ Waters should not automatically qualify as EV simply by virtue of their
location in, e g , national wildlife refuges, or their designation federal or state wild or scenic
rivers. Otherwise, the state regulations will exceed federal requirements. In addition, these waters
should also be "high quality waters" within the definition of "outstanding national resource
waters." Unless such designations are reserved for the streams of the most outstanding
characteristics, the severe limitations on discharges would prohibit minor discharges, such as
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discharges from sewage treatment facilities in state or national parks. In most cases, the HQ status
of these waters will protect their uses and allow discharges necessary to accommodate important
economic or social development in the area.

c. Proposed Section 93.4b(b)(l)(iii) should be revised to cover only outstanding
national resource waters. Otherwise, it is not consistent with Executive Order No. 1 of 1996.
The federal antidegradation regulations only include outstanding national resource waters in the
federal Tier 3 category. If Section 93.4(b)(l)(iii) is not amended to conform it to the
corresponding federal regulations, then the definition of Outstanding, National, State Regional or
Local Resource Water should be amended as discussed above. Otherwise, the upgrading of
surface waters from HQ to EV will result from votes of municipal bodies rather than from sound
scientific and esthetic grounds.

d. The definitions of "Surface Water of Exceptional Recreational Significance" and
"Surface Water of Exceptional Ecological Significance" should be amended as discussed above.

e. Subsection 93.4b(b)(l)(iv) should be deleted for the same reasons that Section
93.4(a)(ii) should be deleted. The Department does not have authority to rely solely on Fish and
Boat Commission stream designations as the basis for upgrading a stream from HQ to EV. Also,
the Department should not defer such a designation to another agency. Instead, Fish and Boat
Commission designations should only be factors that are considered by the Department in its
evaluation of surface waters.

10. Existing Use Protection. Section 93.4c(a)

This proposed section should be deleted in its entirety and replaced with language that
conforms to the federal language for protecting existing uses, which follows:

Existing in-stream uses and the level of water quality necessary to protect
the existing uses shall be maintained and protected.

See 40 C.F.R. § 131.12(a)(l).

Unless the proposed regulations are amended to eliminate HQ and EV as uses, this
Section will exceed the corresponding federal requirements for protection of existing uses.
Consequently, the proposed regulations will result in an overlap of protection of existing uses and
the limitations on discharges to HQ and EV streams, which are treated separately under the
federal regulations. For example, if an unknown but existing use of cold water fishes is identified
for a stream during review of a permit application, that use must be maintained and protected
under the federal regulations. That can be accomplished by setting effluent limits that are
adequate to protect the cold water habitat. There should be no delay in processing the permit
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application. However, if HQ is a "use," then anyone opposed to a permit application can assert
that the presence of cold water fishes is sufficient evidence that the stream is a HQ stream. Thus,
permit processing would have to be delayed pending a proper assessment of the stream or
submission of evidence to support a finding of social or economic justification. A better
procedure would be to keep uses and management categories separate. Then, permit applicants
would know whether a stream is HQ or EV before they invest thousands of dollars in a permit
application. This is clearly permissible under the federal language, which requires protection of
both "existing in-stream uses" and Mlevel[s] of water quality" necessary to protect those uses.
Thus, nothing is gained by retaining the "use" designations for EV and HQ waters unless one's
objective is confusion, redundancy or delay in the permitting process. Furthermore, the
Department has failed to justify the necessity for its more expansive approach, as is required by
the Executive Order. Retaining such an approach also blurs the distinction between rulemaking
and permitting and fosters de facto rulemaking without the protections of the Regulatory Review
Act and the Commonwealth Documents Law. While the Department believes that maintaining
existing uses through evaluation in the permitting process does not require rulemaking, its
position can only contribute to chaos in the regulatory system.

11* Non-Discharge Alternatives / Use of Best Technologies. Section 93.4c(b)(l)

This section further blurs the distinction between HQ and EV waters. The entire section
should be deleted and replaced with language that conforms to 40 C.F.R. § 131.12(a)(2) in order
to avoid promulgating state regulations that exceed federal requirements, in the alternative, the
amendments addressed below should be made.

The requirements for protection of HQ and EV surface waters should be separated.
Measures that are necessary to protect EV waters might not necessarily be required for HQ
waters.

If additional public participation requirements will be provided for proposed discharges to
HQ and EV streams, those requirements should be coordinated with existing public participation
requirements for permits issued under statutes administered by the Department. Inconsistent
public notice requirements will result in redundancies, unnecessary expenses and unnecessary
delays, as well as serve to confuse the public.

12. Presumed Social or Economic Justification

The concept of presumed social or economic justification for projects that will correct
existing public health or pollution hazards should not be limited to sewage facilities.
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Consideration should be given to other types of projects, such as remining abandoned mines with
pollutional discharges, as well as voluntary remediation projects under the Land Recycling Act.

13. Public Participation in Surface Water Redesignation Proceedings,

Public participation by local residents should not be limited to "submission of technical and
scientific information concerning the water quality of the waters subject to the evaluation," as is
currently provided in proposed Section 93.4d(a). Local residents should also be able to submit
information on the social and economic impacts of the proposed redesignation. See 35 P.S.
§ 691.5(a)(5); PER v. Borough of Carlisle. 16 Pa. Commw. 341, 330 A.2d 293 (1974) (in taking
actions pursuant to the Clean Streams Law the Department must consider the immediate and
long-range economic impact upon the Commonwealth and its citizens); Mathies Coal Co. v, PER,
522 Pa. 7, 559 A.2d 506 (1989) (the economic impact to be considered under the Clean Streams
Law and PER v. Carlisle, supra, relates to the impact on the community and the public at large,
not on the individual discharger).

The ANFR should include a requirement that PEP notify, by mail, all landowners, permit holders
and applicants whenever a stream assessment for an HQ or EV designation is initiated in their
area. This notification needs to include an explanation of the impact an HQ or EV stream
designation will have on the use of their property. Currently there is no such requirement in the
ANFR.

14. Identification of Landowners in Watersheds Subject to Upgrading.

The Pepartment should require petitioners seeking upgrading of surface waters to HQ or
EV status to provide the names and addresses of landowners in the watershed from tax records or
other reasonably available resources. These landowners must include all those with a recorded
interest in the land, such as those who own the mineral estate or utility rights of way. In order for
all the potentially affected landowners to have an opportunity to participate in the redesignation
process, reasonable efforts should be made to provide direct notice to "all those with a recorded
interest in the lands within the watershed."

Conclusion:

We recommend that PEP review our comments carefully and take serious steps to ensure this
ANFR does not simply become a tool to stop growth. There needs to be an understanding that
manufacturing and other industries provide the greatest positive impact to our Commonwealth
and a stated belief that continued growth of these industries is vital to Pennsylvania. Business and
industry provide the necessary tax base and needed capital resources to pay for the environmental
improvements our state demands and deserves.

10
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Economic stability is a major, if not the most critical, quality of life issue for most Pennsylvanians.
It is also a major provider of resources to further improve the environment. Both DEP and the
21st Century Commission have repeatedly emphasized that environmental protection and
economic development cannot be mutually exclusive. This should also be reflected in regulation.
without apology.

11
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Testimony

Pennsylvania Chamber of Business and Industry

Testimony on the Advanced Notice of Final Rulemaking for the Water
Quality Standards - Antidegradation Program

Presented to the Environmental Quality Board

February 18, 1999
Southwest Regional Office of DEP
Pittsburgh, Pennsylvania

Good evening. I want to thank the Environmental Quality Board and the

Department of Environmental Protection for the opportunity to provide testimony on

Pennsylvania's proposed changes to the water quality standards for anti-

degradation. My name is John Onuska of INMETCO. I am here today on behalf

of the Pennsylvania Chamber of Business and Industry.

The Pennsylvania Chamber of Business and Industry (the Chamber) is the largest,

broad based business association in Pennsylvania. Our more than 6,000 members

employ about 50% of Pennsylvania's private workforce or approximately 1.5

million people. 80% of our members have less than 100 employees. The Chamber



is dedicated to advocating reasonable regulations that encourage economic growth

while protecting the environment.

The package before you greatly concerns the Chamber's membership. On August

9, 1995 DEP Secretary James Seif announced the "regulatory basics initiative"

(Executive Order 1996-1) at the Chamber's DEP Quarterly meeting. He challenged

the Chamber to identify regulations or policy that were more stringent than federal

standards, overly burdensome or costly, outdated or unclear. On November 15,

1995 the Chamber met the challenge and delivered a 156 page document full of

regulations that qualified for the regulatory basics initiative with recommendations

for improvement One of the issues we raised was regarding anti-degradation. To

our members, this initiative signified the dawning of a common sense approach to

the regulatory process and a recognition that environmental protection and economic

prosperity were not mutually exclusive.

While we have seen improvement over the past few years in various areas, this

particular package appears to be a deviation from the spirit of the regulatory basics

initiative.



I will cover our general comments today. The Chamber will provide more detail in

our written comments,

General Comments:

1, The Proposed Rulemaking should be withdrawn pending the U.S.

EPA s revisions to the federal antidegradation program

Even as DEP rushes to finalize the ANFR, the U.S. EPA is moving ahead

with substantial revisions to the federal water quality regulations -- including the

antidegradation program. EPA has published and received comments on an advance

notice of proposed rulemaking and should be submitting proposed rulemaking for

comment within the year.

DEP should withdraw the ANFR for three reasons. First, the Department's

desire to avoid "starting over" this late in the Rulemaking process is understandable;

however, revisions to federal regulations may require DEP to revise the new

regulations anyway. The public interest would be better served by a single

rulemaking. The federal standards imposed by U.S. EPA have effectively provided

special protection for Pennsylvania's Tier 2 and Tier 3 waters and will continue to



Second, proceeding to final rulemaking before the federal regulations have

been revised drains the vitality from Executive Order 1 of 1996, the Regulatory

Basics Initiative ("RBI"). In this ANFR, the DEP has not adequately taken this

Executive Order into account in developing this proposal. The substantial

deviations from the federal program should be explained and justified. Obviously,

this is very difficult when the federal program is in a state of flux.

Finally, the rush to beat the approaching deadline for the proposed

Rulemaking has resulted in substantial changes which will not receive the full public

attention they deserve. The ANFR is fundamentally different from the proposed

rulemaking, yet even the minimal 30-day comment period is deemed "unnecessary"

by the Department. DEP should reconsider its position on this point.

2. DEP should give more thoughtful consideration to the economic

implications of the ANFR.

The ANFR provides a powerful means for state and national environmental groups

and even local governments to block or restrict development. It also gives little

credence to the protections already available under the Tier 1 program — despite

frequent public pronouncements concerning the effectiveness of these standards in

protecting human health and aquatic organisms. In other words, streams are



currently protected in this state and continue to be protected regardless of whether

or not they are "reclassified," The water quality standards can be a highly effective

tool to direct economic development and opportunity while at the same time

protecting or enhancing water quality, yet there is no recognition of this role in this

proposal. If the Department believes it must proceed with this approach, then it

must subject it to adequate public scrutiny,

3. The Department Should Adopt Regulations that Conform to the

Antidegradation Regulations Promulgated for the Commonwealth

by the Environmental Protection Agency.

On December 9, 1996, the Environmental Protection Agency ("EPA")

promulgated antidegradation regulations for the Commonwealth. See, 61 F.R.

64816-64822 (December 9, 1996); 40 C.F.R. § 131.32. The antidegradation

regulations promulgated by EPA for the Commonwealth conform to the federal

antidegradation regulations at 40 C.F.R. § 131.12. The Department should

withdraw its proposed final antidegradation regulations (on which it has received

hundreds of critical comments from numerous interest groups with diverse and

conflicting interests) and adopt regulations that simply conform to the

antidegradation regulations that EPA has promulgated for the Commonwealth. Such

an action would satisfy many of the objectives of Executive Order No. 1 of 1996.



4. All Landowners, permit holders and applicants should be notified

by mail whenever a stream assessment for high quality (HQ) or

exceptional value (EV) is initiated in their area

The ANFR must include a requirement that DEP notify, by mail, all landowners,

permit holders and applicants whenever a stream assessment for a high quality (HQ)

or exceptional value (EV) is initiated in their area. This notification needs to include

an explanation of the impacts an HQ or EV stream designation will have on the use

of their property. Currently there is no such requirement in the ANFR.

5. Business Has Become a Leader in Environmental Stewardship

Industry has been part of impressive cooperative efforts to protect the environment

through many initiatives that far exceed state and federal environmental standards.

For example, many Pennsylvania companies were the first of any in their industry in

the entire country to achieve ISO 14000 certification (such as Warner-Lambert for

Pharmaceuticals, Wilton-Armetale for foundries), Yet this ANFR takes a step back

to the old way of thinking by: 1) making it easier to place waters within the

Commonwealth into the most restrictive water management categories; 2) call those



categories "uses" to further impede development; and 3) encourage continued use

of the stream designation process as a tool to stop growth.

Conclusion:

We recommend the EQB and DEP take serious steps in this program to ensure it

does not simply become a tool to stop growth. This regulation could have the

appearance of an overall bias against industry. There needs to be an understanding

that manufacturing and other industries provide the greatest positive economic

impact to our Commonwealth and a stated belief that continued growth of these

industries is vital to Pennsylvania in the 21st century. These industries provide high

paying jobs, the necessary tax base and needed capital resources to pay for the

environmental improvements our state demands and deserves.

Economic stability is a major, if not the most critical, quality of life issue for most

Pennsylvanians. It is also a major provider of resources to further improve the

environment. Both DEP and the 21st Century Commission have repeatedly

emphasized that environmental protection and economic development cannot be

mutually exclusive. This should also be reflected in regulation, without apology.

We hope that the EQB and DEP will give serious consideration to written comments

they receive from industry.



Thank you for the opportunity to speak today. We will be providing you with much

more detail in our written comments.
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Edward RBrezina, Chief
Division of Water Quality Assessment and Standards
Bureau of Waterehed Conservation
P.O, Box 8555
Rachel Carson State Office Building, 10* Floor
400 Market Street
Hanisbui&PA 17105-8555

Re: Wato Quality Stand^ds-Antidegradation

DearMr.Brasina:

I am pleased to provide you with the attached written comments in response to the subject Draft
Advance Notice ofFfawlRulemaking on behalf afthcPAFiibandBoatCommissiofX. While the attached
comments provide spedfic rwommendfltions oa areas where we believe the regulations could bo
strcngtiMedarckuificd,wtt
acceptable. Wealsobelievethatil isbetethmexist^
program that is in effect Therefore, we eiicoiu^ge the Department and the E w i ^ ^
to act swiftly on approving these regulations for the benefit oftheQMimjonwealth's citizenry aa i natural

Should you have question* about the attached comments, please contact Mr. John Arway of our
Environmental Services D i v i ^ 16S23.phcme 814/359-5147 or email

Hunk you for the opportunity to comment on this important rulemaking package.

9jjx
PeteiA.Colangek>
Executive Director
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The following comments reflect the PFBC's position on specific i^ues contained in the
subject rulemakingT

Chapter 92, National PoButantTMsciiftrgeEllmtaatioiiSyitem

§9181 General NPDES permits.
The decision to not allow for general pemfts to Spedd Protection W
is appropriate since the intent of the antidegradationpiograin is to keq? clean waters
clean, The PFBC fully supports this change.

Chapter 93. Water Quality Standards

§93.L Definition*

Class A Wild Trout Water- We recornmeiidudng" designated by ̂  Fish and Boat
. Commission" WhmH nf " ̂ 1*g«jfW hy f*# pjgfa @ ĵ p ^ C^Tm"?""*1" * This terminology

better describes the PFBC listing process. This is al^consisteiitwitli the language used
m§93.4b(a)(2)(l)(C)(tt)>

Surface Water of Exceptional Ecological Significance- Use definition appears to be too
narrow to allow for the inclusion of all surface water with cxcqitional ecological traits.
The suggestion that they be limited to areas where water quality may be below standard
but the ecology may be particularly significant would exempt areas that would truly
qualify just on the basis of ecology. It is imp<»tant to extend EV water protection to EV
wetlands but not atthe excWon of other ecologically significant aices. Ancoologisfs
riftfrrtiHnfn ftf thi< pliragft ̂ Mrailfi hm winch hmmW rtrnn tfip prnpng^H Hafin^nn In reality,

the beothk tesb thflt aie premibedin^Pi .^
(^(7;(V;fbrEVwat3ersareactaaUytes^
included within tiiia definition. It can also be argued that Class A Trotxt Waters are also
ecologically exceptional and should be included within this definition as wall as water
quality-dependent federal and state Usted Threatened and Endangered Species. In feet, it
is Ike position of the PFBC that Class A Trout Waters should actually qualify for EV
protection because of their ecological and recreational significance. Although this
change may be beyond 4 » scope of this role package, it should he evahiatodk concert
witih tiha development of a Pennsylvania Fish IBI for induston in the next Triennial
w w w . Although the benthos and Clas§ A Wild Tnrat me indivMuallyadA^^ied in their
ssparutepnmsiOBsmthisr^
§94.4c (a)(2). ft iff fM*f;mmWfd tfiftt yp*^r ̂ iiltiyHiflpfyi^fftf m # *«* feHa^iiy lict^H
T & E s p e ^ be included within this dofiniti^
protection provided by §93Ab(b)(l)(N). The inclusion of T&E species in tins definition
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Surface Water of Exceptional Recreational Significance- This definition is also too
narrow. Exceptional recreational s i g ^
"naturally occurring areas" as suggested but shouMte based ujron either the quantfy
and/or quality ofthe recreational experience. Although recreational significance has
been a part of Ihc EV water definition for son» time, to oiir knowledge, h has never teen
used to designate a water EV> In order for the tenn to be a^Ued as it is intended, ttere
must be some objective meaning assigned to the definition. It is recommended that the
Department be charged with developing an inventory of lecreationally significant areas
from which other #mag may be compared, This approach would work much the same
way as the ecological comparison's for benthic communities and would provide some
objectivity and meaning to this Important determination.

Surface Waters- Tlie definition includes tbe term's perennial and Intermittent streams
that h i w many Afferent Tn̂ nniTign tn many fjifiRafent p^npl^, Other regulatory programs
have struggled with defining these tenns for their respective programs. The Department
needs to be consistent w th how it defines these tarns so that It does not create regulatory
confusion. Rather than redefine terms that are abcady defined and codified in
Pennsylvania regulation, It is recommended that this definition cite reference to 25 PA
Code §87.1 (Surface Mining of Coal) and 25 PA Code §271.1 (MuoWpd Waste),

Wilderness Trout Stream- We recommend 4atu . .NadveTiotit . ." be changed to
"Wild Trout" since same Wilderness Trout Streams contain brewn trout that are not truly
native to Pennsylvania streams.

§93.3. Protected Water Urns.

We fillly mppmt keeping HQ and EV as protected water uses.

§93.4a. AntidegradatioiL

§93.4a.(b) Existing Use Protection For Surface Waters.

The Department's recognition that existing uscamuat be protected once tiicy arc
identified will greatly improve the Commonwealth's ability to protect water quality and
the natural and human resources that depend upon it to survive.

§93.4b. Quafifting As High Qu^ or Exceptional Value Waters.

§93.4b(a). Qualifying As A High Quality Waters.

We commend the Department for deciding that meeting tbe chemistry flublology test
allows a surface water to qualify for HQ.
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§93.4b (c0(2)(i)(A).~ The biological test explained within this section appears to limit
the reference stream to candidate stream comparison t o " a referea^ stream or
watershed" This language limits ti» comparison to one s t r ^
ideal comparison should be to a reference dataset that ccmtains data firom a variety of
reference streams* Although §93,4b (a)(2)(i)(B) provides an option for the Department
to use other methods, this section should be explicit in allowing the use of one stream
dataset or a dataset from a series of reference streams.

§93.4b (a)(2)(l)(Cy~ It is unclear how the Department plans to use fish tissue or "other
biological information" in its determination. The Department took the position on the
rejijHcjgnfitirift n f Spring Oggftj €%#W f f rw i y that rnmnr fifltttqtuftjflfygf fig}y should HfR7"
ovcrriddm the Cle^ A Wild Trout fidi^ population Icrsrck
designated BQ. Fortunately ti» wisdom of the EnvirormientalQuaH
watershed ^was tedesigoated HQ but H appears fljattiwlangtiagc would allow fish tissue
nnnftrniimrtirwi fn fwgmilft frna water qualify mr ecnlngfcal rignfficancg whether mAmmmed
by the chemistry, biology or trout tests. Fwftw clarification ofthe intent of Hois
proviaon as it relates to fish tissue is necessary e s p e c ^
March 1997 Proposed Rule Notice.

§93.4b (a)(2)(l)(C)(ti).- Ahhou^TW continue to siq>port using the PFBCC^^
Trout Stream designations as a criterion finr HQ-CWF, we beliweiii^^Dq^bDQeirt
should consider this d^l^^rofiwEVprotipctioiu Our analysis shows that ftctc are
only 1142.4 miles of designated Class A Trout water in the Commonwealth. These
vvtrtcrsi^rcs<^tlw>1tt^
miles (83,261). Therefore, it is obvious thai Class A ttout streams are rare in their
occurrence and distribution. They are a valuable component of the Commonwealth's
natural resources and provide uniqi» recreational ofqxjrtunities- We recommend that the
Department consider EV status fi» Class A Wild Trout Streams during the next Triennial
review and also using the PFBC Wild Tfout Stix:am designation as a criterion for HQ-
CWF. TTieWiM Trout Stream List is IKW used in 25 PA O x t e C h a ^
Exceptional Value Wetlands and we believe would be an appropriate criterion for HQ.
We estimate that there axe 10,250 miles of Wild Trovd: water in ttie Commonwealth,
winch is about 12% of our total stream miles.

§93Ab (b)(l)(tv).— We agree that surface waters of exceptional recreational significance
stouMbetodudedmtheEVtert Definitions, which
nffera TfiCfmtmgndgtiftng tViat wmuld tnoke ihix aritcafipn mnm n^qnTTljgfrir

§93Ab (b)(l)(vi).- Wilderness Trout streams have been recognized as an appropriate
indicator of Exceptional Value siace the incq)tion of the Water Quality standards
program. They represem a unique classy
trout production in a wilderness setting* This PFBC designation represents more of a
wcid designation than a science-based dcsignatioiL Thrac are 374 miles of Wilderness
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streams wk'ch represents only 0.4% of our total 83^61 miles of streams. A total of 87.7
miles (23%) of these Wilderness streams are Class A. Therefore, while the Wilde
Trout stream designation is most likely appropriated EV, it shcmM not be confused and
oflfcrcdasaBciK^e-basedcrilCTloa The best science-based fishery criterion is the PFBC
Class A Wild Trout Stream designation and should be considered for use as aaEV
criterion during the next Triennial review,

§9S,4b (b)(2),~ We agree that surfece waters of exceptional ecological significance
shouM be included in the EV test but r e ^ to our # m W o n in ̂ 9JJ . Definitions. vMch
offers recommendations that would broaden fh# definition and make this criterion more
meaningful.

§93.4c Implementation of AntidegradationR^irem^

§93Jc(a)(2).~ TMs section appears to attempt to protect federally and state listed
threatened and endangered species and their critical habitats by providing an opportunity
for DEP staff to limh discharges during the pcnnit review process. This implementation
provision could wotk incases where pollutant c ^ ^
in TT%fyfrtg zcmttL below outfall pipes and in other situations where predicted toxicitie8 of
certain chemicals may be expected to be greater for apaiticular T&E spectes wben
oomparod to a resident or test ap^cies. U^mm##»&%#bnotm»d&Wi)%matioam
toxicity databases on T&E species because they are so rare and difficult to $est#
Hiwt to i , the burden is shifted from the permit ^jplicant to the state or federal agency
that hasjurisdiction over the species to d e 3 ^ ^ We propose that,
the Department continue to use T&E species in a proactive fashion in much Ac same
manner that they do now. We agree ti^ only the occurrence of water quality-dependent
T&E species or their critical habitats should trigg« an EV or HQdesigiation. Adding
these species to the definition of Surface Waters of Exceptional Ecological Significance
could solve this concern-

§93Ac (b)(l)(iii).~ The discussion within the Social and Economic Justification (SEJ)
section provide! fer a lowering of waier quality that will result in economic or social
benefits to the public that will outweigh the hannoi^ed by K ^ reduction in water
quality. Although this exception is contained in the Clean Water Ac* and has been used
in Pennsylvania's for a long time, we are hopeful to see new policy 4at will provide for a
meaningful review. The existing policy has been used by DEP stafif to rubber stamp SEJ
reviews since the Environmental Hearing Bc«nddedded
case. Any resultant policy must contain piovidonsihat quantify natural resource aiul
recreational value losses associated with tibe lowering of water quality in the SB!
balancing equation.
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§93.4<L Processing of petitions, Evaluations, QndA5sessments4oChangt^d€signated
'Vie: . . . . . . ..

§93,4d(a).~ This section discusses that "assessments may be imdcriakm
a petition oron the Department9 s own initiative," Historically, PFBC staff have provided
&e Department candidate strcanis for redea
b # m d ^ m an informal underslmding among agmm& PFBC staff submitted 42
separate stream sections far rcdesignation in 1993 and 72 in 1997 which, to our
knowledge, have not been acted upon- Many of these recommendations include
information that show waters which have a (^VF or W W F d ^ i g w ^ use but should
acfaaUybeprctatedbythe We
are hopeful based upon the fttted rote changes that the Department will be more
responsive to future information and will use the previously supplied information on
existing uses in fixture decision making.

In summary, we wish to commend the Department for assembling a Final Rule package
that improves the Commonwealth's antidegradation program and demonstrates lhat
Pennsylvania continues to be & leader in the fight far clean witer, The comments
fflbrnftfrd herein mm inimdfd to be congfnwtivg ### A«* ™> ̂ He^» «iiWd gtTgngtVien
thg rol^riiflMfic pflclragy. The PffBC is poTrimfff̂  tn working with ftic T^pattmftty* ^
moving these ideas ahead and looks forward to working with the Department in the
implementation of this rule.
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February 19, 1999 Sandusky

Dear Executive Director:

Pasteur Merieux Connaught supports the PA Chamber in their challenge to the EPA's
anti-degradation rules. The program exceeds the Federal standards placing
Pennsylvania companies at a disadvantage. The current controls on point source
discharge assure the protection of Pennsylvania waters. These proposed new rules for
Exceptional Value waters would also eliminate discharge of storm water to the stream
which would severely hamper our ability to grow.

The Commonwealth has made significant effort to help business but this program will
reverse that effort. Pasteur Merieux Connaught is very environmentally responsible and
we have devoted significant financial and human resources to this effort. For example,
while our company has increased our number of employees by 400% our effluent has
increased by only 40%. In addition, Pasteur Merieux Connaught has spent considerable
funds to effectively treat our effluent so that it can be safely discharged to the stream.
We have had an independent firm study the stream over the past five years and the
studies demonstrate no negative effects.

These new rules will make it very costly to expand operations in Pennsylvania. They will
require business to evaluate all alternative options to dispose of effluent even if they are
not practical. In addition to the cost, these studies require significant time to complete
and, therefore, could delay timely expansion and create a competitive disadvantage.

DISCOVERY DRIVE
SWIFTWATER, PENNSYLVANIA 18370-0187
TELEPHONE: 570-839-4201 FAX: 570-839-2581
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Edward R. Brezina, Chief
Division of Water Quality Assessment and Standards

H S S S S T =|Z,U ,
Re: Advance Notice of Final Rulemakin^Water Quality Standards: Antidegradation ^andusky

Dear Mr. Brezina:

The Pennsylvania Farm Bureau (PFB) appreciates the opportunity to comment on the draft
final regulation relating to the antidegradation provisions of the Commonwealth's water qualify
standards. Farm Bureau believes that the final draft regulation will have serious management and
financial implications for farmers in Pennsylvania.

For informational purposes, it should be noted that Farm Bureau is Pennsylvania's largest
general fcumorprazationwta At the national
levd, FannBumau i* afSliated with the American Farm Bureau Federation (AFBF). My comments
regarding the draft final regulation reflect policy as developed by our members.

The Pennsylvania Farm Bureau has long viewed Pennsylvania's stream redesignation program
with some concern. We have seen it evolve from a well-intended water quality protection program
to a potential tool designed to hamper farm expansion.

The following are Farm Bureau concerns regarding the final draft regulation:

L The Govenx^s Executive (>der No. 96-1 indicates th^^
of the Commonwealth may not exceed federal standards unless justified by a compelling and
articulable Pennsylvania interest or required by State law." Critics assert that the final draft violates
this Executive Order. Farm Bureau has yet to find a definitive DEP response to this valid concern.

2. Section 93.44 should be amended to expand public participation Faraa Bureau firmly believes that
all landowners should be notified by mail when a high quality (HQ) or exceptional value (EV) stream
redesignation process is initiated in their area. The Department should require petitioners seeking
upgrading of surface waters toHQ or EV status to provide the names and addresses of landowners
in the affected watershed. This mailing should include an explanation of the possible economic and
property rights implications of stream upgrades.

610 S. 31st Street - P. O. Box 8736 - Camp Hill, PA 17001-8736 - Phone (717) 761-2740 - FAX (717) 731-3506
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Sectk5n93.4<Ka)linritspubHc participation by loc^ public comment
Is imncted to sciendfic md technical areas. Local landowners have the mo# to gwn and the most
to lose in this process. Local residents should be able to submit information on the social and
ecoDonricimplicatkra The department should take into consideration
that local residents are often few in number and their comments can be "outnumbered" by mass
making campaigns promoted by groups supporting redealgnation. These groups and individuals are
often located outside the watershed and wUl not be affected by the upgrade.

3. Under the current program, threatened or endangered species are only considered in the context
of EV designations- Section 93.4c(aX2) of the final draft goes beyond this criteria and expandsthe
endangered species and habitat protection issue to aH waters. Section 93.4c(aX2) reads; "If the
Department has confirmed the presence or critical habitat of endangered or threatened Federal or
Pennsylvania aquatic species listed in the Pennsylvania Natural Diversity Inventory (PNDI) in a
surface water, discharges to such water shall be limited to ensure protection of such species and
critical habitat"

Farm Bureau has several concerns regarding the PNDI in this section. The Bureau of Forestry within
the Department of Conservation and Natural Resources (DCNR) administers the PNDI. Species on
the PNDI are classified as endangered, threatened or rare by the DCNR, Pennsylvania Game
Commission, Pennsylvania Fish and Boat Commission and the United States Fish and Wildlife
Service "Communities of ronc^ It is Farm
Bureau's understanding that not all species on the PNDI are federally or state endangered or
threatened. TMs section is ftr too mpmmm. Farm Bureau would also question if any research has
been done as to determine what listings are currently on the PNDI.

4. Section 93 4b(a) should be revamped. A surface water should be required to meet both chemical
and biological criteria in order to qualify as HQ water The list of chemical parameters should include
all parameters listed in the March 22,1997 proposed amendments.

5. Section 93.4b(bXl)(m) allows an HQ stream to attain EV status if it meets the definition of
Outstanding National, State, Regional or Local Resource Water. The current definition requires a
govenrnKot agency at may levd to adopt water quality protective measures for surfbee water. This
is disturbing for Farm Bureau. Any local government could "upgrade" a stream to EV status by
adopting c<water quality protective measures". These measures are not defined in the final draft. In
effect, upgrade would be made without consideration of scientific or technical data, much less
economic considerations.

6. Section 93.1 should be amended. The definition of "Outstanding National, State or Local
Resource Water9' should be ddeted and replaced with a definition of "Outstanding National Resource
Water" so Pennsylvania antidegradation regulations do not exceed federal standards.

g:\BAAWkwpd
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7.Economic and social impacts should be considered during the stream assessment process.

8. The requirement that permit applicants request public comment before submitting their discharge
permit to DEP should be ramified. A pubHc comment period during DEP*s review of the application
is already required. This demand is redundant, costly, time consuming without any beneSt.

9. Candidates for EV designations should have to meet both chemical and biological criteria.
Section 93.4b(bXlXv) should be modified to reflect this requirement.

10. Section 93,b(bXlX^) allows a stream to qualify for EV status if it is c^^
trout stream" by the Fmasyimm Rsh and Boat Commission. Farm Bureau beeves that this section
should be deleted. The EV designation process should rest with the Department. Fish and Boat
designations should be regarded as factors to be reviewed by the Department

Once agai% ̂ P^ansyhwuaFarmBureau appieciates the opportunity to supply agricultural
insight to this important issue.

Yours truly,

s^djxG$m——
William Adams
Director, Natural Resources

S:\BAA\aofr.wpd
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The Honorable James M. Self
Secretary, Pennsylvania Department of Environmental Protection
P.O. Box 2063
Harrisburg, PA 17105-2063

Subject: Advance Notice of Final Rulemaking for the Department of
Environmental Protection's Anti-degradation Program

Dear Secretary Seif:

On behalf of the Specialty Steel Industry of Pennsylvania (SSIPA), I am
writing to voice our concerns regarding the Advance Notice of Final
Rulemaking for the Department of Environmental Protection's Anti-
degradation Program. The draft final regulations relating to the anti-
degradation provisions of the water quality standards (29 Pa.B. 455 -
January 23, 1999) are more stringent than and inconsistent with existing
federal regulations. Enactment of these regulations would be contrary to
the state's Regulatory Basics Initiative (RBI) and Executive Order 1996-1
which require that Pennsylvania's regulations shall not exceed federal
regulations unless state law or other compelling reasons require a more
stringent program.

Because the proposed regulations differ significantly from the proposed
rulemaking of March 22, 1997, more time is warranted to allow for a
thorough evaluation by the public. Hasty passage of final regulations would
be ill-advised and contrary to the best interests of the Commonwealth.
Further, modification of existing regulations should await the substantial
revisions currently being made to the federal water quality regulations by
the United States Environmental Protection Agency.

ATI: 16142.1
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SSIPA respectfully urges you to table the subject draft final regulations and
have new regulations developed based upon federal regulations, as they
now exist and as they might be modified, as well as Executive Order 1996-
1. SSIPA has submitted specific comments on the proposed regulations
directly to Edward R, Brezina, Chief of the Division of Water Quality.

Very truly yours,
/ ^ / A f1(AA

Jon D. Walton
Chairman

cc: David E. Hess
Senate Environmental Resources & Energy Committee
House Environmental Resources & Energy Committee
Independent Regulatory Review Commission
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and Standaixk Tyrrell r* S S
PA Department of Environmental Protection Jewett g ^
RachdCaraon State Office Buflding Sandusky _ £o
P.O. Box 8555 L e g a l 11 £ *
Harrisburg, PA 17105-8555 ^ g

Dear Mr. Brezina,

The United States Envircmmcntal Protection Agency (EPA) is pleased to provide
comments on the draft final regulation relating to the aniidegradation provisions of the
Commonwealth's water quality standards which was published in the Pennsylvania Bulletin on
January 23,1999. Overall, the draft final version represents a mqor improvement over the
previous version and we are pleased to inform you that most of EPA'* concerns have been
addressed. Changes which we strongly support include:

+ Removal of language which would have allowed general permits in High Quality and
Exceptional Value waters.

* Provisions which allow biological QL chemical data to be used to justify designation into
the Special Protection Waters Program

< Retention of Special Protection Waters as designated uses,
• Increased emphasis on early and more public participation in the process.
* Permanent protection of existing uses as soon as they are confirmed by the Department.
• Retention of the broad protection allowed by the Commonwealth's Exceptional Value

Waters designation.

Our major concern with the regulation ftom the standpoint of EPA approval and ultimate
removal of the Federal promulgation remains the need to absolutely protect water quality in
Outstanding National Resource Waters. EPA's disapproval of Pennsylvania's regulations in June
1994 and promulgation in December 1996 were based on the feet that Pennsylvania's level of
protection for EV waters, a* described in the Special Protection Waters Handbook, did not meet
the Federal intent of Her III We did not believe that comparison of the water quality impacts of
a proposed discharge to the 'long term annual average* water quality was sufficient. Major
variations in pollutant concentrations can occur during storm events* seasonally, and throughout
the year which could potentially affect the unique quality of an EV waterbody. EPA has
acknowledged that there are situations across the country where EPA has approved
antidegradation policies which did not prohibit new or expanded discharges. We acknowledged
that a variety of formulations could be acceptable. In order to take a final action to approve or

Customer Service Hotline: I-SOO-438-2474
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disapprove Pennsylvania's ultimate submittal, the regulations adopted must be accompaniea
implementation procedures which describe how Aesc decisions will be made. Other concern; d
comments are described below,

§93 1. Definitions

• The Phrase EXCEPTIONAL VALUE WATERS _ SURFACE WATERS OF HIGH
QUALITY WHICH does tint appear tA he followed hy replacement ie*

§93,4b, Qualifying as High Quality or Exceptional Value Waters

(l)Chemistiy-We note that the diet^
screened whose criteria level supports the public water supply use only (such as
nithte/nitrate-mtrogen and total dissolved solids). Chemicals which afford risks to human
health are often quite different than those which affect aquatic life. Compliance with these
drinking water criteria should not be expected to Kmit high quality protection of streams
for the purposes of aquatic life use. This appears to be espedalfy restrictive when
PADEP's current practice does not expect the discharger to comply with these criteria
until the point of first use,

(2) Biology * EPA applauds PADEP's commitment to use scientifically defensible
methods to evaluate biological integrity. We are also very pleased with the State's effort
and progress to evaluate all of the unassessed waters of the Commonwealth using
biologicafly-bascd methods. However, because this is a new program in the
Commonwealth, EPA cannot at this time confirm or deny the validity of the integrated
benthic macroinvertebrate threshold scores set in Pennsylvania's EPAs rapid
bioassessment protocol was not developed specifically as an antidegradation t o d and EPA
does not have data available to support that "nonimpalred" is the direct equivalent of
"high quality "We do believe that it is the best option available to the Department at this
time. We request that PADEP provide a rationale when this package is submitted to EPA
for formal action which supports these scores as indicators of waters which meet the intent
of the Federal definition of high quality waters in Pennsylvania.

§93.4c. Implementation of Antidegradation Requirements

We have received questions regarding how antidegradation protection mil be provided to
unassessed waters. The Unassessed Waters Project was designed to evaluate Pennsylvania
.waters with regard to placement pa the Section 303(d) Ikt for impaired waters. We
strongly suggest that PADEP develop a strategy to evaluate those waters which the
Unassessed Waters Project identified as 'WmpairaT relative to the "nonimpaired"
threshold for antidegradation. We also sures t Oat the implementation procedures define
how new discharges to unassessed waters will be handled. An alternative would be to
provide default protection to unassessed waters as HQ for new discharges unless proven
otherwise.
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(a) Existing Use Protection

fiv) This section notes that the Department will make a final determination of
existing use protection as part of the final permit or approval action. This appears
to apply existing use protection only to those situations where a final pennitor
approval action actually occurs. Existing use protection, including modification of
designated uses to reflect higher existing uses, should occur even when a final
permit action does not occur,

We also note that U.S. Fish and Wildlife Service's (USFWS) concerns
regarding the accuracy of PNDI as a source for endangered species information
and the need to protect aqiiatic^dependent species have not been addressed In
order to approve PADEP's final subraittal and eventually remove the Federal
promulgation in place, EPA will be conferring with USFWS and will need to
confinn to USFWS that the regulations have no potential effect on endangered
species. We suggest that PADEP discuss these concerns with USFWS so that an
agreement can be reached. EPA would be willing to participate in those
discussions.

(b) Protection of High Quality and Exceptional Value Waters

This section includes requirements which apply to point source discharges and
nonpoint sources It is important to note that the Antidegradation Policy must
apply to all activities which have the potential to affect water quality. It is not clear
from the language provided whether Pennsylvania's Policy applies to the wide
variety of activities which could afiect water quality, including wetlands fill,
encroachment, hazardous site cleanups* certain agricultural operations*, municipal
and industrial stonnwater controls, mining and construction-related erosion and
sedimentation, and other activities which may not directly be perceived as
qualifying for an NPDES permit. We suggest that Section (1) be preceded by

. language which describes broad protection from all activities which have the
potential to affect Special Protection Waters. Of course; we expect the application
of antidegradation to NPDES discharges to be most dear cut, but that should not
preclude protection from other pollutant sources.

This section relies on phrases whose definition and implementation will be critical
to the success of Pennsylvania's program They include: cost-effective
nondischarge alternative, social or economic justification, and public benefit. We
suggest that these be clarified.

(2) Nonpoint Source Pollutant Control - This section includes a version of the
Federal language which describes the level of nonpoint source control to be
applied where a decision to tower water quality has already been made. Certain



APR-21-1999 15:42 FROM DER/POLICY OFFICE TO 32664 P. 05

nonpoint source activities are expected t emselves to be subject to antidegr* tion
review. Impl^nmtation of cot-e8ect ano reasooaWe Best Maaagemeot Praoc <
does not guarantee that water quality will be maintained and protected. While
antidegradation is not expected to provide de facto regulation of nonpoint sou*. .
where those sources are already regulated, antidegradation does apply.

Wet Weather Impacts - We have seen a number of instances where storm water
controls and constmction-related impacts have been a concern to "water quality.
We are especially concerned that these sources receive adequate evaluation and
treatment to protection EV waters where there is an absolute requirement to
maintain and protect water quality. We suggest that these sources should be
addressed in the regulation or at least fully in the handbook.

§93.4d. Processing of Petitions

The public notice requests comment on whether the applicant for a petition to designate a
water as High Quality or Exceptional Value should be required to submit a list of
landowners and their owners in the watershed to be upgraded. There is no Federal
analogy for this type of notice. It appears to be very burdensome when compared withthe
fact that dischargers who seek to lower water quality are not subject to this requirement.

Public Participation

We are pleased with the Department's e6brts to enhance puWic participation. We suggest
that public participation be sought in the decision to allow lowering of water quality. Previous
public notices for permits in Special Protection Waters have only identified the designated use of
the receiving stream. We suggest that the public notice include the basis for approving the social
and economic benefit for HQ waters and the basis for allowing any discharge to EV waters be
included in the public notice and fact sheet for the permit.

Thank you for the opportunity to review the draft final regulation. We look forward to
completion of the process. If you have any questions, please contact me at (215) 814-5717.

Sincerely,

Evely/s. MacKnight, CWef
PA/DE Branch (3 WP11)
Office of Watersheds

cc: Dr. Hugh Archer, PADEP

TOTAL P.05
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To: Charles A. Tyrrell, Jr.; jjewett; Mary S. Wyatte; Richard M. Sandusky
Cc: Kris Shomper
Subject: FW: Advanced Notice of Final Rulemaking, DEP, Antidegradation, Regula tion #7-

310 (#1799)

ORIGINAL: 1799/COCCODRILLI

Forwarded from e-mail to: Tyrrell, Jewett, Sandusky, Legal

Copies: Coccodrilli

Sent: Tuesday, February 23,1999 9:54 AM
To: IRRC
Cc: Kris Shomper
Subject: FW: Advanced Notice of Final Rulemaking, DEP, Antidegradation, Regula tion #7-

310 (#1799)

—Original Message—

Sent: Tuesday, February"23, 1999 12:21 PM
To: jjewett
Subject: Re: Advanced Notice of Final Rulemaking, DEP, Antidegradation, Regula tion #7-310

RPFREV.ASC



ORIGINAL: 1799
COCCODRILLI

RAYMOND PROFFITT FOUNDATION REVISED COMMENTS ON COPIES- forrodril li
PENNSYLVANIA'S PROPOSED ANTIDEGRADATION REGULATIONS ^ rrell

I. INTRODUCTION Sandusky/Eegal
The following comments are on behalf of the Raymond Proffitt Foundation aTia

Delaware Riverkeeper Network. These comments replace the comments submitted at

public meeting held on February 10, 1999 at the DEP Southeastern Office.
If Pennsylvania makes the changes requested in this letter, then the

Raymond Proffitt
Foundation and the Delaware Riverkeeper Network will give "conditional approval"

proposed regulations. After a period of no more than three years the revised
regulations should
be evaluated to determine if they have indeed kept Pennsylvania's clean streams

II. HISTORY OF PENNSYLVANIA'S ANTIDEGRADATION REGULATIONS
The Raymond Proffitt Foundation sued EPA in 1993 for its failure to require

Pennsylvania to have antidegradation standards at least as stringent as minimum

requirements. EPA finally agreed with the Proffitt Foundation and settled the
lawsuit by
denying Pennsylvania's long overdue Triennial Review in June 1994.

Denial of that Triennial Review, however, was the only thing done by EPA.

Pennsylvania DEP had 90 days to make the changes, or EPA was supposed to
promulgate
its own regulations. DEP, instead, formed a "stakeholders" group made up of
business;
conservation and public interest groups; and resource agencies. This group
broke up in
August 1996 without a final agreement.

EPA waited for the stakeholders' group rather than make changes for
Pennsylvania, although the Clean Water Act required EPA to act "promptly" if the

did not. The Proffitt Foundation sued EPA, for the second time, and was
successful in
forcing EPA to promulgate regulations for Pennsylvania, which went into effect

January 8, 1997. These regulations have been in place for two years, and
provide the type
of water quality protection envisioned by the federal Clean Water Act.

After the stakeholders' group broke up, DEP accepted final reports from two
factions: 1) business, and 2) conservation and public interest groups; and
resource
agencies. Some stakeholders did not sign either report.

DEP solicited public comments in May 1996, when it proposed the first
package of
antidegradation regulations that supposedly reflected input from the
stakeholders'
sessions. DEP, however, took the side of business and ignored the views of
conservationists and the public.

DEP wanted to replace the tougher federal regulations with weaker, less
stringent
ones, that gave DEP almost absolute discretion to refuse to protect existing



of streams and to keep high quality and exceptional value streams from receiving

protection they now receive. In addition, DEP wanted to give itself the power
to undo the
previous protection that all of us fought so hard to achieve.

The public outrage was loud and numerous. DEP took the first proposed
regulations off
the table for almost two years. It is now offering a second package of proposed
antidegradation
regulations,

III. REGULATIONS MUST BE CONSISTENT WITH MINIMUM FEDERAL REQUIREMENTS AND MUST
KEEP CLEAN WATERS CLEAN

While we agree that this package is an improvement upon the first package,
there are still
areas that need improvement. Before we comment on specific areas, however, we
must discuss
two important guidelines that should color the logic behind every regulation DEP
proposes in
this package. First, the regulations must meet minimum federal requirements.
Second, the
regulations must fulfill the goal of antidegradation: to keep clean waters
clean. We are
evaluating these regulations under the above two guidelines, as should DEP

A. Regulations must meet minimum federal requirements
The best way to meet minimum federal requirements is to simply incorporate

them word
for word into the new package. DEP does this only to a certain extent. Its
language in Section
93.4a(b) for Existing Uses meets Tier 1 federal requirements. We agree with
this language.

DEP's language for Tiers 2 and 3, however, does not repeat the federal
language. We
understand that DEP feels a need to write the regulations in its own language,
but when it does so
it runs the risk of not meeting minimum federal standards. DEP has created a
confusing
document because it includes part of the federal language in one part of the
regulations, and
different versions of the remaining parts elsewhere. It is very difficult to
compare this package
with minimum federal requirements.

It also is difficult to believe that DEP's versions of the federal language
are more
protective or even meet the minimum requirements. Because of DEP's history and
current
attitudes, we must examine its language carefully. Remember, it was DEP that
fought EPA and
citizen groups for over twenty years to keep Pennsylvania's antidegradation laws
from meeting
the federal requirements, and the only reason this Commonwealth is meeting those
requirements
today is because of the above two lawsuits.

We would ask, therefore, that in Section 93.4a (b), (c) and (d) DEP simply
recite the



federal language found at 61 FR 64816. This will insure that it meets federal
requirements.
Certainly, reciting the federal language will do no harm to the regulations.

We will look closely at any language different from the federal language,
and we will
look closely at any approval by EPA. If state language weakens federal
requirements, then we
will consider going back to federal court to reopen the previous lawsuit.

We cannot say this strongly enough: DEP's antidegradation regulations must

minimum federal requirements for antidegradation.
B. Regulations must advance the goal of antidegradation

which is to keep clean waters clean

The goal of antidegradation is to keep clean waters clean. It is not to
find a way for
industry to discharge into waters. We certainly know this administration's
attitude toward the
environment is less protective than it should be. The Regulatory Basics
Initiative alone has
resulted in less environmental protection by eliminating regulations more
stringent than the
federal law, which in itself was only meant to be the minimum level of
protection while leaving
the job of passing tougher laws to the states.

DEP must write regulations that keep clean waters clean because that is the

matter how much the administration may wish to favor industry. A choice was
made in this
country over twenty-five years ago to favor protection of clean waters over
industry. If DEP
wants to change the law, then it must do so through the Clean Water Act. DEP
has no problem
taking federal money for much of its programs. It should have no problem
complying with the
goal of federal law. DEP must obey the rule of law.

Every part of these regulations, therefore, must be analyzed by whether
they satisfy the
goal of keeping clean waters clean. If these regulations will extend
environmental protection to
our best streams, then we will support them. If these regulations fail in that
goal, then we will
oppose them.

IV. AGREEMENT WITH CERTAIN CHANGES
Certain changes between this second package and the first package are

acceptable to the
Foundation and the Riverkeeper. These are changes that we requested, and DEP
has listened to
our collective voices. Specifically, we agree with the following decisions:

1. Withdrawal of provision allowing general permits in HQ waters;
2. Withdrawal of provision to eliminate HQ and EV as protected uses;
3. Withdrawal of 25% assimilative capacity provision;
4. Change of HQ qualifying test from chemical and biological to chemical

or biological;
5. EV test that requires either 1) meeting HQ criteria and a specified

objective criteria
such as in a National Wildlife Refuge or 2) Meet certain definitions;



6. The process for protecting existing uses when such a stream is
considered for permits,
approvals or petitions; and

7. The public participation opportunities.

V, DEP'S REQUEST FOR COMMENTS ON
CHEMICAL PARAMETERS AND CONTACTING LANDOWNERS

A. Chemical parameters
First, DEP has asked for comments on the chemical parameters to be used in

evaluating a
stream under the chemistry test. We would refer DEP to our two guidelines in
answering these
questions. Federal antidegradation laws allow a stream to be HQ when it exceeds
water levels
necessary to support the propagation of fish, shellfish, and wildlife and
recreation in and on the
water. This should be a very easy standard for a stream to meet in
Pennsylvania, since we have
so many high quality waters.

This federal standard looks at different ways of measuring the value of a
stream. The
waterbody could be wonderful for fishing, but not so good for swimming or
boating. The stream
could be just the opposite: great for water skiing, but no fish. A stream could
be a valuable
resource for wildlife, but not near human habitation or use. In other words,
the federal standard
has envisioned different uses of a stream that would qualify for HQ.

DEP, however, is requiring all streams to pass every test for all uses.
Two of the
parameters, nitrate plus nitrate nitrogen and manganese, are used to protect
drinking water. They
do not adversely affect the ability of the stream to support propagation of
fish. Therefore, a
stream that was being proposed for HQ because of a healthy fish population would
be denied that
designation if it did not meet parameters unnecessary for fish propagation.

We would recommend that DEP formulate specific parameters for specific
uses, rather
than use the current shotgun approach. In the above example, these two
parameters would be
eliminated if HQ is sought because of fish. If, on the other hand, a stream is
proposed HQ
because it is a source of drinking water, then the above parameters should be
included.

The response from DEP at the public meeting that a good fishing stream
could always
qualify under the biological criteria is not an acceptable answer. Each
requirement should stand
on its own and should meet the twin guidelines of meeting minimum federal
requirements and
keeping clean waters clean.



B. Contacting landowners
DEP also wanted comments on its provision requiring petitioners requesting

upgrades to
provide a list of adjacent landowners. We would object to this requirement as
too burdensome
on the public. Streams such as Valley Creek in Chester County may have
thousands of
landowners. When DEP issues a permit it is only required to publish notice in
the Pennsylvania
Bulletin, or sometimes in a local newspaper. The same standard should apply to
the public.

VI. COMMENTS ON SPECIFIC REGULATIONS
A. Antidegradation applies to activities, not just to discharges

The biggest single correction that must be made is that DEP must reformat

antidegradation language so that it covers more than just discharges. The
United States Supreme
Court and Pennsylvania's Environmental Hearing Board have held that
antidegradation applies to
diminution of water quantity. Reductions in water quantity from dewatering
operations or drying
up of streams in valley fills by eliminating recharge areas are just two glaring
examples of how
non-discharge activities can destroy the Commonwealth's streams.
Antidegradation applies to
activities, not just to discharges.

DEP can correct this major problem in one of two ways. First, in
subsections 93.4a (b),
(c) and (d), it can recite the exact language found in the federal regulations
for Pennsylvania.
That language does not limit antidegradation to discharges, but applies to any
activities.

The second way DEP can correct this fatal flaw is by keeping the above
sections as they
are written, but rewriting other sections of its regulations to include
activities as well as
discharges. Subsection 93.4c (b) (1) would be changed to read: "(1) Point
source discharges and
other activities - The following applies to point source discharges and other
activities to . . .
waters." Next, all the subsections that use the phrase "discharge" would be
changed to either
"activities," or the phrase "and other activities" would be added.
Subsections' 93.4c (b) (1) (ill)
is the most important one that needs this change. It should contain similar
language and read:
"new, additional, or increased discharge or other activity." In addition, the
phrase "unless the
discharger demonstrates" would be changed to "unless it is demonstrated."

B. Qualifying streams for EV designation
Another glaring problem occurs in Section 93.4b (b) (1), where DEP has

excluded
"National and state parks" from the requirements for EV. This is language that
is in the federal
requirements, and cannot be excluded.

We understand that DEP may not want to give EV protection to a HQ water



because it flows through a park. But federal antidegradation requires that such
a stream receive
EV protection; that is the law. We would agree with this concept because more
people would
use a stream that is flowing through a park than if it flowed through some
isolated pristine area.
Thus, this concept gives more protection to a stream used by people for
recreation and that is
the purpose of antidegradation protection. Valley Forge Park would be
eliminated from this
proposed deletion, and that is unacceptable.

C. Qualifying streams for HQ designation
A major problem we have with qualifying waters as HQ lies in verifying that

requirements to be met are, in fact, reasonable requirements. In the federal
language, a stream
must only "exceed levels necessary to support propagation of fish, shellfish,
and wildlife and
recreation in and on the water." If a stream's water quality was only slightly
better that what
would be necessary to support the propagation of warm water fish, then it would
qualify. Most
unpolluted streams would probably fall in that category.

1. Chemical parameters
The chemical test is a long-term test, but DEP does not say how long. In

our meeting,
DEP said that it was still determining the length of time to meet this
requirement. This lack of
specificity does not give us comfort.

We also have commented on using specific parameters for specific streams.
Please see
those comments in Section III. A., above.

2. Biological parameters
The biological test, likewise, raises concern. We do not know if 83% is

too high or too
low. We would suggest that DEP delete the use of a specific number in these
regulations, and
instead use that number in its policy. We would further suggest that DEP use
the 83% number
for three years to see how well it works for qualifying HQ streams. DEP could
then issue a
report at the end of three years that demonstrates the effectiveness of its
numbers.

If the report demonstrates that 83% is a good number, then DEP could make
the change
permanent by proposing it as regulation during the next Triennial Review. This
way, all sides of
the issue would have facts on which to base their evaluation. Right now,
neither the
environmental community nor the regulated community know whether 83% is a
workable
number.

We believe that if DEP is going to ask the public to support absolute
numbers, then DEP
must provide the scientific justification for that data. So far, we have only
seen conclusions, not



research.
If, however, DEP insists on using the 83% level for its biological

parameters, then we
would still like to see a report in three years. It is important that the
public know whether this
system is working.

In addition, we would expect that if a stream is not impaired, then it
should qualify for
special protection. If we start to see many streams fail the biological test,
yet not be listed on the
303d list for impaired streams, then we will know that the 83% number is too

If the 83% number is too high, then we would expect DEP to offer a lower number
at the next
Triennial Review.

D. All wild trout streams should be High Quality
In Section 93.4b (a) (2) (ii), DEP limits KQ protection to Class A Wild

Trout Stream.
We believe that all wild trout streams should qualify as HQ. After all, trout
are an indicator of a
healthy stream.

E. Existing Use protection should include more data
Section 93.4c (a) (1) (i) should be rewritten to say the following:

"(including, but not
limited to, data . . . action)." This will allow data from other sources, such
as other agencies, to
be used in evaluating the existing use of a stream.

This additional language also will allow data from activities that may
affect stream
quality, but are not discharges or approvals. Valley fills, for example, might
not fit under the
current definition of what data will be examined.
F. The public should not be required to submit comments to the applicant

The public should only be required to submit comments to the DEP.
Requiring the public
to submit comments to the applicant will have a chilling effect on public
participation. Relations
between the public and an applicant are frequently not good, and sometimes
almost violent. The
public would feel safer submitting comments to government, and such comments
would have a
better chance of reaching government. After all, it is government that must
review the
comments.

F. The SEJ language does not meet federal requirements
for public participation and intergovernmental review

The federal requirements require "public participation and
intergovernmental review."
Section 93.4c (b) (1) (iii) only requires "full satisfaction of the
intergovernmental coordination
and public participation provisions of the Commonwealth's planning process."
DEP is requiring
less than the federal requirements, therefore, this language must be changed to
conform to federal
language.
G. The SEJ language must allow for benefits to the local area



A stream will benefit its local community in many ways, from aesthetics to
recreation to
commercial enterprises. The federal requirements only allow for such
degradation if there is
some return to the local community. This becomes a balancing test between the
lowering of
water quality and economic or social development to the local area.

If DEP wants to add language that includes economic and social benefits as
well, then
these benefits also should be to the local area. DEP should eliminate the
phrase "and will result
in economic or social benefits to the public" and simply add the phrase
"benefits" to the existing
federal language. The new language would read as follows: "that allowing lower
water quality
is necessary to accommodate important economic or social development and
benefits in the area
in which the waters are located."
H. Bonding should be required for discharges or activities that affect EV
streams

EPA denied DEP's last Triennial Review for antidegradation and required,
among other
things, that DEP not allow any new or additional discharges to EV streams. DEP
objected and
said that as long as the regulations required water quality to be maintained and
protected then
federal requirements were being met.

The reason for having no new or additional discharges to EV streams is
simple. They are
our best streams, and operations on these streams will eventually fail. When,
for example, a
sewage plant fails, DEP does not have a reputation for being the fastest
enforcement agency in
the area. Problems typically go on until the stream is harmed far longer than
necessary.

We would suggest that if DEP does not want to limit new or additional
discharges, then it
require dischargers, or any activity to an EV stream, to post a bond that would
cover the cost of a
cleanup should the operation fail and lower water quality. Each bond would have

individually determined.

VII. CONCLUSION
The Raymond Proffitt Foundation and the Delaware Riverkeeper Network hereby

"conditional approval" to Pennsylvania's proposed antidegradation regulations,
but only if the
above recommendations are incorporated into the regulations. Final approval
will be given only
after three years, and only after a satisfactory showing by DEP that the
proposed regulations
meet minimum federal requirements and keep clean waters clean.



JOHN WILMER
21 Paxon Hollow Road
Media, PA 19063
(610) 565-2736

Date: February 16, 1999



To: "

Subject:

Kim Garner
Thursday, February 18,1999 11:24 AM
Charles A. Tyrrell, Jr.; jjewett; Richard M. Sandusky; Mary S. Wyatte
Kris Shomper
FW: Chamber's Comments on Water Regs

ORIGINAL: 1799/COCCODRILLI
FORWARDED FROM IRRC E-MAIL: Tyrrell

Sandusky
Wyatte

Sent: Thursday, February 18,1999 11:18AM
To: IRRC V v

Cc: jjewett; Richard M. Sandusky; Kris Shomper
Subject: FW: Chamber's Comments on Water Regs

These comments were submitted directly to me. They related to regulation number 1799. As
noted, I informed Sharon that comments should be submitted to the general irrc e-mail address.

—-Original Message—
From: Charles A. Tyrrell, Jr.
Sent: Thursday, February 18,1999 11:11 AM
To: 'sroth@pachamber.org1

Subject: RE: Chamber's Comments on Water Regs

Sharon,

Thank you for providing the Chamber's Comments on EQB's draft final regulation on water
quality. For your information, when submitting comments to the Commission, please use the
general IRRC e-mail address. This address is irrc@irrc.state.pa.us. Thanks again for your input.

Chuck Tyrrell

—Original Message—
From: sroth@pachamber.orQ fSMTP:sroth@pachamber.om1
Sent: Thursday, February 18,199910:32 AM
To: chuckt@irrc.state.pa.us
Subject: Chamber's Comments on Water Regs

Hi. I am sending you the Chamber's official comments on DEP's Water Quality
Standards - Antidegradation regs and also a copy of our testimony. Our
members have expressed strong concern with this package.
«anti-deg commentsll.doc» «anti-deg testimony 111.doo>

Sharon Roth
Pa Chamber of Business and Industry
« File: anti-deg commentsll.doc » « File: anti-deg testimonylll.doc »
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The Department of Environmental Protection's (DEP) existing antidegradation program %^^^^^%at te
substantially more stringent than its federal counterpart regulations. Despit^e^quirememWWfORY
the Governor's Executive Order No. 1995-1 and the agency's own Regulgtory WM&k &QM#^^
the newly released Advanced Notice of Final Rulemaking (ANFR) make&Ahe antidegradation
elements of the department's water quality program even more stringent than the existing
program. It does so in spite of the fact that no Pennsylvania law requires such a stringent program
and without articulating a clear, overriding Pennsylvania interest that compels the department to
dismiss the mandate of the Executive Order.

The draft final rule revising the antidegradation elements of Pennsylvania's water quality
program is significantly different from the proposal that it originally published in March 1997. In
the latest draft, the department greatly simplified the structure of the antidegradation requirements
and substantially alters the existing program. DEP also jettisoned any effort to include some of
the compromises tentatively reached during the failed 14-month regulatory negotiation on the
antidegradation program that preceded its proposed rulemaking.

In violation of the Executive Order, the draft final rulemaking:

• liberalizes the standards DEP will use to qualify streams and wetlands for High Quality (HQ)
or Exceptional Value (EV) protection; and

• imposes substantial new National Pollutant Discharge Elimination System (NPDES) burdens
on permit applicants who wish to discharge effluents to Special Protection waters.

Summary of the major ANFR provisions

Antidegradation categories as "uses"
The proposed rule removed the HQ and EV category from the list of protected uses. Instead, HQ
and EV designations would be handled as "antidegradation management categories." The draft
final rule abandons the proposal and restores the current approach that considers HQ and EV
designations as water uses.

Existing use protection
The draft final rule adds federal Tier I language at §93.4c(a) (existing use protection) to clarify
that existing uses and the associated levels of water quality should be maintained and protected.
The subsection stipulates that DEP will evaluate possible use designations using technical data
either gathered on its own or submitted in a redesignation petition.

The draft final rule also states that "interested persons" may provide the department with any
information pertinent to the protection of existing uses during its evaluation of a permit
application DEP will make a final determination on the uses that a permit applicant must protect
as part of the final permit or approval action.

Threatened or endangered species
Under the current program, threatened and endangered species are only considered in the context
of EV designations. Instead, the ANFR would protect listed species whenever their presence or
the presence of their critical habitat is confirmed. New §93.4c(a)(2) ensures the protection of
threatened or endangered species and their critical habitat by requiring the department to limit
discharges to protect such species and their habitat. DEP will protect such species by controlling
the scope and extent of effluent mixing zones in the receiving streams.
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HQ waters
The current regulation and the proposed rule allow streams to qualify for High Quality protection
if the candidate stream satisfies both a chemistry and a biology test. The proposal required water
chemistry to be evaluated through an analysis of a suite of parameters in one or more grab
samples taken from the HQ candidate stream at representative stream flow conditions. The
biology is based on EPA's Rapid Bioassessment Protocol or other peer-reviewed procedures.
Class A Wild Trout Streams designated by the Pennsylvania Fish and Boat Commission (PFBC)
also qualify as HQ waters under the DEP proposal if they meet the chemistry test.

DEP substantially liberalized the HQ qualifying criteria in its new draft final rule at §93.4b(a).
Instead of satisfying both tests, the draft only requires a candidate stream to meet either the
chemistry or the biology standard.

DEP expects petitioners seeking a HQ designation for a stream to rely principally on the RBP
benthic macroinvertebrate test. The RBP test is much simpler and less expensive to conduct than
a long-term analysis of a stream's chemistry.

The new chemistry test requires that long-term water quality be better than the criteria for certain
chemical parameters listed in §93.7, Table 3 at least 99 percent of the time. The list of chemicals
that must be evaluated is shortened by more than half from the original proposal and contains
only a few metals. In the preamble to the draft final rule, DEP asks readers for comments on
which particular chemicals or parameters should be used in the chemistry test to qualify waters
for a High Quality designation.

The HQ biology test is based on EPA's Rapid Bioassessment Protocol (RBP). The EPA RBP is a
peer-reviewed methodology that establishes a streamlined procedure for evaluating three different
biological standards, water chemistry, and watershed habitat to determine the health of a stream's
biological community.

The ANFR requires a candidate stream to evaluate only one of the metrics used in the RBP to
demonstrate that the stream's biological community is unimpaired and therefore eligible for
protection as a HQ stream. Under the ANFR, if the macroinvertebrate community in the
candidate stream achieves a score of at least 83 percent of a reference stream score, the stream
qualifies for HQ protection.

Social and economic justification (SEJ)
The current program requires permittees seeking authorization to discharge into HQ waters to
maintain and protect the water quality in the stream unless there is important social or economic
justification to lower water quality. The proposed rule added a new "balancing" test to clarify
how permit applicants can demonstrate SEJ. The test required the benefits to the public that
accrue from the proposed stream discharge to "outweigh" any expected water quality degradation
before a permit can be issued.

The foregoing revisions remain in the draft final rule. DEP has yet to develop guidance or policy
documents that spell out the criteria and procedures it will use to conduct the proposed SEJ
balancing test.

de minimis SEJ exemption
Proposed §93.4a(b)(6) provided that discharges that use less than 25 percent of the HQ water's
assimilative capacity when considered alone or in combination with all existing and anticipated
discharges to the stream are exempt from satisfying the SEJ requirements.

Page 2 of 5
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DEP abandoned the provision in the draft final rule in response to criticism received during the
public comment period. DEP believes that the provision was crafted in a way that would have had
very little relevance to most dischargers.

General permits
§§92.81 and 92.83 currently preclude the use of NPDES general permits in Special Protection
waters. Following a reg-neg recommendation, the proposal modified the sections to allow the use
of NPDES general permits in High Quality Waters. The restriction on the use of general permits
in Exceptional Value Waters remained in place.

DEP deleted the provision allowing the use of general permits on HQ streams in response to
environmentalist opposition it received during the comment period. DEP told CAC that the
question is still open, however, and that it will come forward with a final resolution of the matter
in the context of the general water quality program Regulatory Basics Initiative rulemaking that
was approved by the EQB in June of last year.

EV waters
The proposed changes to the current EV program were minimal. The proposed definition for
Exceptional Value Waters in §93.1 was very similar to the current Pennsylvania definition, and
the regulation contained the specific chemistry and biology tests that an EV candidate must
satisfy to achieve the designation. Generally, EV waters were required to meet the same water
chemistry test used to evaluate HQ waters. The biology test was different, however. To qualify as
an EV stream, the water body must contain "outstanding" aquatic communities as demonstrated
by a RBP macroinvertebrate score of 92 percent when compared to a reference stream. A stream
could also qualify if it is designated by the PFBC as a Wilderness Trout Stream.

The draft final rule alters the EV standards, which are now contained in new §93.4b(b). To
qualify for an EV designation, a stream must first qualify as High Quality Waters as outlined
above. Then it must meet one of six other criteria spelled out in new §93.4b(b)(l).

Under the draft final rule, a stream that scores 83 percent on the RBP macroinvertebrate test can
be elevated to EV status if it qualifies as either:

• waters in a National Wildlife Refuge or a State Game Propagation and Protection Area;

• waters in a designated National Natural Landmark, Federal or State Wild or Scenic River,
Federal Wilderness Area, or National Recreational Area;

• waters that are an "outstanding national, state, regional, or local resource water", which are
defined in the draft regulation as "a surface water for which a national or state government
agency has adopted water quality protective measures in a resource management plan, or
regional or local governments have adopted coordinated water quality protective measures
along a watershed corridor by zoning or other ordinances";

• waters that are of "exceptional recreational significance", which are defined in the regulation
as "a surface water which provides a water-based, water quality dependent recreational
opportunity (such as fishing for species with limited distribution) because there are only a
limited number of naturally occurring areas or waterbodies across the state where the activity
is available or feasible";

• waters that achieve a score of at least 92 percent or its equivalent using the RBP benthic
macroinvertebrate methods and procedures; or

• a water that is designated by the Pennsylvania Fish and Boat Commission as a "Wilderness
Trout Stream."
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Alternatively, a water body can qualify for the EV designation without meeting the HQ standard
if it qualifies as a "surface water of exceptional ecological significance." The draft regulation
included the EV classification primarily to allow wetlands to receive an EV designation based on
a classification made under Chapter 105.

Pollution prevention
The proposed rule also included a number of other antidegradation provisions that affect both
permitting and the designation of Special Protection waters. One provision stipulated that
applicants attempting to permit a discharges to HQ or EV Waters must first evaluate and use
alternatives to stream discharge that are environmentally sound and cost-effective, and use best
technologies. The draft final rule retains the provision in §93.4c(b).

Nonpoint source controls
The proposed rule also stipulated that the department will "implement programs that promote"
cost-effective and reasonable best management practices for nonpoint sources in Special
Protection watersheds. The draft final rule strengthens the provision by stipulating that the
department will "assure that cost-effective and reasonable best management practices for
nonpoint source control shall be achieved."

Public participation in the designation process
The proposed rule added new public participation requirements to the antidegradation program
for redesignating streams.

One provision allowed persons submitting petitions for stream upgrades to submit a complete
antidegradation evaluation report along with a redesignation petition to the department. The
petitioner's antidegradation report may take the place of DEP's field evaluation of an upgrade
candidate.

Another provisions stipulated that the department would publish notice of its intent to assess
surface waters for potential classification as High Quality or Exceptional Value Waters in the
Pennsylvania Bulletin and in a local newspaper of general circulation. DEP would also send a
copy of the notice to all municipalities containing waters subject to the assessment. The notice
would request submittal of technical and scientific information concerning the quality of the
waters to be assessed to supplement the department's technical evaluation of the Special
Protection candidate.

The proposed rule also required the department to conduct a public hearing on any proposed
discharge into EV waters.

Section 93.4d of the draft final rule contains a modified version of the foregoing public
participation elements. It stipulates that the department will publish in the Pennsylvania Bulletin
and in the local newspaper notice of receiving a complete evaluation accepted by DEP from an
outside party with the recommended designation along with a notice of intent to assess the water
for redesignation. All municipalities contained in the watershed would also receive a copy of the
notice, and the department would be able to conduct a fact-finding meeting or hearing to collect
further information and comment in those areas being assessed for special protection.

In the preamble to the draft final rule, DEP is also soliciting comments on whether a person
petitioning the EQB to change a designated use to HQ or EV waters should be required to submit
a list of landowners in the watershed as part of the petition so that they could be notified by the
department directly whenever a Special Protection redesignation is being considered.
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Special public participation requirements for permit applicants
The proposal also established significant new requirements that potential permit applicants must
address before submitting an NPDES permit application for discharges to HQ or EV waters. The
new requirements supplement existing public participation mandates contained in §§92.61, 92.63,
and 92.65. The proposed public participation provisions are retained essentially unchanged in
§93.4c(b)(l)(i).

Under the draft final rule, the potential permittee must publish a notice in a local newspaper of
general circulation that the applicant intends to apply for a permit to discharge into HQ or EV
waters. The purpose of the notice is to solicit public comment on the proposed discharge. The
comment period must be open for 30 days.

The notice must state the name of the receiving water and its antidegradation classification, and it
must provide the address of an accessible public location, such as a public library, where
interested persons may review information regarding the discharge, any social or economic
justification analyses, and any public comments submitted to the applicant regarding the proposal.

The permit applicant must provide proof of publication of the notice, a copy of all public
comments received, and a response to the comments to DEP prior to the department's review of
the discharge proposal.

Finally, when the department publishes notice of complete application, the notice will include the
antidegradation classification of the receiving waters.
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COMPARISON OF EPA AND DEP ANTIDEGRADATION REQUIREMENTS

Issue

TIERl

PROTECTED WATER USES

HIGH QUALITY WATERS

i l l

TIER 3

EXCEPTIONAL VALUE
WATERS

NONPOINT SOURCE
PROTECTION

EPA

Existing uses maintained and protected

Water quality exceeds standards required to support
aquatic life, wildlife and recreational uses

Allow degradation when lower water quality is
necessary to accommodate important economic or social
development in the area in which the waters are located

Water quality cannot be degraded below criteria
required to protect existing uses

High quality waters (as defined above)

The waters qualify as an Outstanding National Resource

Maintain and protect existing quality

Cost effective and reasonable BMPs for nonpoint source
protection (HQ)

DEP ANFR

Existing uses maintained and protected

Water quality exceeds level necessary to support uses

Stream supports macroinvertebrate life at a level below that of
a HQ reference stream

Allow degradation when lower water quality is necessary to
accommodate important economic or social development in
the area in which the waters are located

The public benefit of discharge must outweigh expected
reduction in water quality

Water quality cannot be degraded below criteria required to
protect existing uses

SEJ granted for municipal sewage project to correct existing
public health problem

Nondischarge alternatives evaluation required

High quality waters (as defined above)

The waters qualify as an Outstanding National, State,
Regional or Local Resource

Maintain and protect existing quality

Nondischarge alternatives evaluation required

Cost effective and reasonable BMPs for nonpoint source
protection (HQ and EV)
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To: Charles A. Tyrrell, Jr.; jjewett; Richard M. Sandusky; Mary S. Wyatte
Cc: Kris Shomper
Subject: FW: ATTN: Chuck Tyrrell - Antidegradation Comments

ORIGINAL: 1799
COCCODRILLI
Forwarded e-mail to: Tyrrell

Sandusky

—Original Message—

Sent: Monday; February 22,1999 1:01 PM
To: IRRC@Jrrc.state.pa.us
Subject: ATTN: Chuck Tyrrell - Antidegradation Comments

Attached are the cover letter and comments of POGAM on the ANFR on antidegradation.

Antidegradation ANFR

- POGAM C...

Antidegradation ANFR



PENNSYLVANIA OIL & GAS ASSOCIATION
106 Locust Grove Road, Bainbridge, PA 17502
Tel: 717-426-0067
Fax: 717-426-3010

Februaiy23,1999

Edward R. Brezina, Chief
Division of Water Quality
P.O. Box 8555
Rachel Carson State Office Building
10th Floor - 400 Market Street
Harrisburg, PA 17105-8555

ORIGINAL: 1799/COCCODRILLI
E-mail forwarded to: Tyrrell

Sandusky

Re: Water Quality Standards - Antidegradation

Dear Mr. Brezina:

I write on behalf of the Pennsylvania Oil and Gas Association to express our grave concerns with the
aforementioned draft final regulation.

As written, the draft final rulemaking represents a repudiation of the long hours and hard work put forth by
the participants in the department's regulatory negotiation on the antidegradation program. True, no
consensus was reached in that 14-month effort, but that is beside the point. The regulatory negotiation was
initiated and carried forward on the premise that we and the new Department of Environmental Protection
were committed to striking a reasonable balance between the strong desire to protect our highest quality
and truly exceptional streams and the obvious need for continuing economic development.

The draft final rulemaking dismisses that common sense principle. No effort appears to have been made to
reform the existing program to eliminate its excesses. To the contrary, the most egregious elements of the
existing program appear to be written to accommodate even more abuse and mischief.

The draft final rule also ignores the mandates of Governor Ridge's Executive Order 1996-1. We all know
that Pennsylvania's current antidegradation regulation is substantially broader and more stringent in
application than the US Environmental Protection Agency program, yet no effort is made in the draft final
rule to align the program more closely with the federal rule. On the contrary, the draft final rule imposes
new permitting hurdles and burdens that are not required by the federal program. It extends Exceptional
Value protection to a range of streams that was never envisioned when EPA established its Tier 3 program.
And it proposes a High Quality waters standard that blurs the line between Tier 1 and Tier 2 so that many
streams with water quality that does not exceed levels necessary to support propagation offish, shellfish,
and wildlife and recreation in and on the water will become eligible for the HQ designation. Unfortunately,
all of these revisions are proposed with absolutely no attempt to articulate a compelling Pennsylvania
reason for them or to justify them by pointing to a specific mandate of state law.

The attached comments on the draft final rulemaking address the foregoing concerns in more detail. I hope
you will consider the issues we raise, and if you proceed to final rulemaking in the next month or two, I
urge you to rewrite the rule so that it faithfully reflects the basic principles underlying the work of the reg-
neg team and to address the mandates of the Governor's Executive Order.

For the Pennsylvania Oil and Gas Association:

Stephen W. Rhoads



ORIGINAL: 1799 COCCuURILLI
E-mail Forwarded to: Tyrrell, Jewett, Sandusky, Legal

Comments of the Pennsylvania Oil and Gas Association
on the Advance Notice of Final Rulemaking
Water Quality Standards - Antidegradation

25 Pennsylvania Code Chapters 92, 93 and 95

GENERAL COMMENTS

The Department should postpone action on the antidegradation rulemaking until
US Environmental Protection Agency finally promulgates revisions to the federal
water quality program.

In December 1996, the US Environmental Protection Agency (EPA) promulgated an
antidegradation rule for Pennsylvania to rectify deficiencies in the state program. (See, 61 FR
64816-64822 (December 9, 1996); 40 CFR §131.32.) The federal rule is meant to ensure that the
state's program adequately protects Pennsylvania's waters until the Environmental Quality Board
can promulgate acceptable revisions to its program. The draft final rulemaking represents the
Department's attempt to address that need.

Last year, EPA published an advance notice of proposed rulemaking to solicit public comment on
a wide range of issues it hopes to address in revisions to its water quality regulations, including
the antidegradation program. The federal agency is expected to publish a proposed rulemaking to
update the program later this year.

While we appreciate the Department's desire to complete the current rulemaking effort before
May, we question the wisdom of promulgating a regulation that may soon be out of date and in
need of revision once again. We believe that the public interest may be better served if the
Department wait until it has a clear understanding of what the EPA intends to do with the federal
water quality program before it proceeds to final rulemaking. The Department could add modified
antidegradation elements to its recently proposed Regulatory Basics Initiative (RBI) rulemaking
for the water quality program (No. 7-338) along with other changes needed to accommodate the
federal revisions after the EPA completes its work.

A delay would also give the public a much better opportunity to comment on the antidegradation
elements of the rulemaking. The ANFR contains substantial and major revisions from the version
of the rule that the EQB published in proposed form, and a longer comment period should be
provided to ensure that the public adequately understands the scope of the changes and their
effect. By delaying the current rulemaking, the Department would allow the interested public
enough time not only to offer the Department thoughtful commentary on the final amendments
but also to understand and respond to the emerging federal revisions.

The Department should postpone action on the antidegradation elements of its
water quality program to properly respond to Executive Order 1996-1.

The Department should delay promulgating the final antidegradation rule so that it has an
opportunity to respond to the mandates of the Governor's Executive Order 1996-1 and the RBI. It
appears from the preamble to the ANFR that DEP has not adequately taken either of the two
directives into account when it developed the draft. The Department should provide the public
with a full explanation and justification of all of the substantial deviations from the federal
program that are included in the draft final rule.
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The Department should consider the economic implications of the ANFR.

The stream designation components of the existing antidegradation program serve as a powerful
tool for anti-growth groups, environmental organizations and local governments who wish to
block or restrict economic development under the guise of environmental protection. The ANFR
strengthens that tool considerably by lowering the threshold for designating streams as High
Quality or Exceptional Value and by blurring, if not eliminating the distinction between existing
use protection and High Quality water protection.

The ANFR does not take into account the substantial implications that the antidegradation
program can have on the economic health of human communities residing in a watershed that is
being considered for elevated water quality protection. The Department made a strong
commitment to the goal of striking a balance between the economic development and
environmental protection implications of its antidegradation program in 1995 when it formed the
regulatory negotiation effort to address the program. It seems to have discarded that commitment
in the ANFR.

SPECIFIC COMMENTS

The Department should allow the use of NPDES general permits in High Quality

The Department should not withdraw the proposed amendments to §§92.81 and 92.83 to allow
the use of NPDES general permits in high quality waters unless it intends to postpone action on
the entire antidegradation program. The issue has been under consideration since 1995 when the
regulatory negotiation group endorsed the proposal as part of its preliminary consensus on the
High Quality component of the antidegradation program. The Department has had adequate time
to evaluate this issue and there is no reason to defer it any longer

The Pennsylvania Oil and Gas Association continues to endorse changes to Chapter 92 that
would allow the use of general NPDES permits on High Quality waters. General permits provide
the Department and the permittee with an efficient tool to regulate stream discharges so that High
Quality waters are properly protected and the compliance burden placed on the discharger is
reduced.

The Department should not regulate the Exceptional Value Waters and High
Quality Waters designations as protected uses.

The EV and HQ waters designations are management categories, not "uses." The Department
understood this distinction when it prepared the proposed rulemaking for EQB consideration. In
the preamble to the proposed rule, the Department explicitly stated that it proposed to delete the
classification of HQ and EV as uses to be "consistent with federal regulations which do not
require antidegradation categories to be defined as protected uses."

The regulation creates great confusion by classifying HQ and EV as protected uses. For example,
§93.4a(b) of the draft final rule requires the Department to maintain an instream use and the level
of water quality necessary to protect it. The draft rule also states at §93.4a(c) that the water
quality of HQ waters must be maintained and protected unless the discharger can provide social
and economic justification (SEJ) pursuant to §93.4c(b)(l)(iii) to lower it. The Department cannot
satisfy the existing use protection standard of §93.4a(b), if it allows the degradation of the water
quality in a HQ stream after a discharger demonstrates SEJ.
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There are only two possible solutions to this dilemma: Either eliminate the SEJ provisions
because of their potential to allow for violations of the existing use protection requirement, or
reclassify the HQ and EV designations as antidegradation management categories and not as uses.

Elimination of the SEJ option would not only make the Department's High Quality waters
regulation more stringent than EPA's Tier 2 standard, it would essentially remove the
classification from the program. Without the SEJ element High Quality waters would be
regulated in a manner that is identical to Exceptional Value waters pursuant to §93.4a(c).
Therefore, if the Department is sincere about providing a HQ waters element in its regulation, the
only viable option available to eliminate the conflict would be to treat HQ and EV designations as
management categories.

The designation of HQ and EV status as stream uses also creates confusion in the context of the
Department's consideration and issuance of NPDES permits pursuant to the existing use
protection provisions of §93.4c(a) by blurring the distinction between effluent limits needed to
protect existing uses and the limitations imposed to protect HQ and EV streams. In doing so, it
sets the stage for mischievous meddling by third parties that may oppose, for whatever reason, the
issuance of a permit to a given project.

Section 93.4c(a) stipulates that data supporting the presence of an existing use must be considered
in the context of the Department's deliberations on a NPDES permit application. It is a relatively
straightforward matter to protect a receiving stream that is designated as a cold water fishery if a
new stream use (e.g., migrating fishes) is identified. The Department can modify the permit
applicant's effluent limits accordingly, and there would be no delay in the issuance of the permit.

If the HQ designation is regulated as a "use," however, anyone opposed to a permit application
could assert that the presence of cold water fishes is sufficient evidence that the stream is a HQ
stream. If the assertion is made during consideration of a permit application, it would delay the
processing of the permit until a proper assessment of the stream is completed or until the permit
applicant completes a satisfactory SEJ demonstration.

Such meddling in the permit process could easily be avoided if the Department promulgated its
antidegradation regulation to regulate the HQ and EV designations as management categories
instead of uses. By drawing a categorical distinction between antidegradation classifications and
stream uses, the Department would also help permit applicants make rational decisions about
when to invest the considerable time and effort needed to develop a permit application because
they would know up front the antidegradation status of the receiving stream they are considering.

By insisting on regulating HQ and EV designations as uses, the ANFR only creates confusion and
the opportunity for mischief in the permitting process. We agree with other commentators who
have asserted that the approach advocated in the ANFR also blurs the distinction between
rulemaking and permitting and fosters de facto rulemaking without the protections of the
Regulatory Review Act and the Commonwealth Documents Law.

To address this matter, §93.4c(a) should be replaced in its entirety with language that conforms to
the federal language for protecting existing uses in 40 CFR §131.12(a)(l) and proposed
amendments to Table 1 at §93.3 and the complimentary changes to the drainage lists in §§93.9a -
93.9z should be restored.
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The Department should adopt appropriate standards for qualifying streams as
High Quality waters.

Section 93.4b(a) significantly liberalizes the standards that a waterbody candidate must satisfy in
order to qualify for protection as a High Quality stream. While the subsection contains some
notable improvements over the existing program, it will result in the elevation of antidegradation
protection on the basis of an incomplete characterization of a stream's chemistry and biological
integrity.

Chemistry test. The chemistry test included in the ANFR, which measures the stream's long-
term water quality against a bright-line standard, is a substantial improvement over the test the
Department currently uses in its assessment of streams. However, it relies on the analysis of too
few chemicals to present an adequate characterization of water quality. Unless the chemistry test
requires the analysis of a substantially expanded list of parameters, it will not result in a
characterization that is adequate to demonstrate that the stream contains water quality that
actually "exceeds levels necessary to support propagation offish, shellfish, and wildlife and
recreation in and on the water."

The list of chemical parameters to be evaluated should include all the parameters listed in the
March 22, 1997 proposed rulemaking to ensure that the water quality of the stream exceeds the
standards necessary to fully support the relevant aquatic life functions. The regulatory negotiation
participants endorsed that list as part of their preliminary consensus on key program elements.

In addition, the chemistry test should be expanded to include an analysis of fecal coliform to
demonstrate that the quality of water in the HQ candidate exceeds levels necessary to support
recreation in and on the water. The fecal coliform standard would serve as an excellent surrogate
for determining the adequacy of the stream for human contact recreation, e.g., swimming.

Biology test. The ANFR calls for an analysis of the integrity of the aquatic biota supported by
the stream to evaluate the stream's eligibility for the HQ classification. The proposed biology test,
however, is not sufficient to demonstrate that the stream contains water quality that actually
"exceeds levels necessary to support propagation offish, shellfish, and wildlife and recreation in
and on the water."

To qualify for the HQ classification, a stream must support a "non-impaired, high quality" aquatic
community based on an evaluation of one of the metrics required by EPA's Rapid Bioassessment
Protocols for Use in Streams and Rivers (RBP). The RBP, however, consists of protocols for
three aquatic assemblages (algae, benthic macroinvertebrates and fish) and habitat assessment.
The protocols for each metric are designed to evaluate a different characteristic of the biota that
changes in some predictable way with increased human influence. The RBP anticipates that all
four protocols will be used together because they each provide different but complimentary
information on the biological integrity of the stream's aquatic community.

According to the most recent version of the RBP document, "the value of surveying more than
one metric is to obtain a more complete assessment of biological condition. The different
assemblages respond differently to certain stressors or to recovery from restoration activities."
{See www.epa.gov/ceiswebl/ceishome/atlas/bioindicators/rapidbioprotocol.html for the latest
information on EPA's RBP.)

EPA's discussion of the RBP explains the function of each metric:

• The periphyton assemblage, primarily algae, functions as a valuable indicator of short-
term impacts because it is most directly affected by physical and chemical parameters
and is sensitive to pollutants that may not visibly affect benthic and fish communities.
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• Benthic macroinvertebrates are a useful assessment tool because they are abundant in
most streams, they function as good indicators of localized conditions, and they integrate
the effects of short-term environmental variations.

• Fish serve as good indicators of long-term effects and broad habitat conditions. Because
they directly relate to the status of a water body as a fishery resource, they also provide a
direct evaluation of "fish propagation" and "fishability".

• Habitat characterization is an integral component of final evaluation of impairment and
according to EPA, it is "particularly important for proper interpretation of biosurvey

If, as EPA suggests, the RBP is designed to function as a multiple metric tool to assess the
characteristics of the stream's biota and its relationship with the stream condition, the Department
should not undermine its methodological integrity by singling out only one protocol for use in an
antidegradation analysis. Proper application of the RBP requires an integrated evaluation of all of
its metrics

Even if the RBP is applied properly as a multi-metric analysis of aquatic biota, its proposed use as
the preferred standard for evaluating the HQ candidacy of a stream is inadequate. The RBP
protocols competently describe whether the level of water quality in the HQ candidate supports
the propagation offish and shellfish, but they cannot provide an accurate assessment of whether
the water quality of the HQ candidate actually "exceeds levels necessary to support propagation
offish, shellfish, and wildlife and recreation in and on the water."

The RBPs were designed as inexpensive screening tools for determining if a stream is supporting
or not supporting a designated aquatic life use. In addition to playing an important role in use
attainability analysis, the RBPs can also be applied to a variety of related program areas. They
can be used:

• to characterize the existence and severity of impairment to the water resource;
• to identify causes and sources of impairment;
• to evaluate restoration activities or the effectiveness of controls;
• to support §305(b) reporting;
• to evaluate cumulative impacts from nonpoint sources in support of the §319 program;
• to evaluate the effectiveness of the Total Maximum Daily Load process;
• to support the development and use of biological criteria in the water quality standards

program; and
• to refine aquatic life use classifications.

The RBPs cannot, however, function as the sole criterion for an antidegradation evaluation. While
the protocols can be used to determine whether the aquatic community in a stream is "non-
impaired," they provide no direct evidence of whether the non-impaired aquatic community or the
stream that supports it is "high quality." In its discussion of the RBP, the EPA clearly states:

"Unlike chemical-specific water quality analysis, biological data do not measure
the concentrations or levels of chemical stressors. Instead, they directly measure
the impacts of any and all stressors on the resident aquatic biota."

When properly applied, the RBP can indicate whether the state's water quality program satisfies
the existing use protection requirements of proposed §93.4a(b). For example, if a stream attains
an integrated benthic macroin vertebrate score of at least 83 percent of a reference stream or
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watershed, it clearly demonstrates that the aquatic community is "non-impaired" when compared
to the healthy biological community of a reference stream. The score only means that the aquatic
use of the stream is attained. It does not offer unequivocal evidence that the stream's water
chemistry satisfies the EPA Tier 2 antidegradation standard, however.

The Department's reliance on the RBP test in the context of the HQ evaluation, even if properly
applied, inappropriately blurs the distinction in the antidegradation program between Tier 1 and
Tier 2. To eliminate the ambiguity, the Department should supplement a rigorous multi-metric
RBP evaluation with other measures to make the Tier 2 determination.

Chemical and biological criteria. The ANFR only requires a HQ candidate stream to satisfy
either the rigorous chemistry test or an imprecise biology test. As such, it neuters the value of the
improved long-term water chemistry test by making the chemistry criteria essentially irrelevant,
and it opens the door to the HQ designation for streams that may only meet the Tier 1 standard.
Surface water should be required to meet both a rigorous chemical test and a complete multi-
metric RBP analysis in order to qualify as HQ water. Together, the two tests will demonstrate that
the appropriate aquatic life uses are supported and that the water quality of the candidate stream
actually exceeds the levels needed to maintain such support.

Class A wild trout streams. The ANFR provides at §93.4b(a)(2)(ii) that a stream classified as
a Class A Wild Trout Stream by the Pennsylvania Fish and Boat Commission automatically
qualifies as High Quality waters. By allowing the provisions to function as a stand-alone HQ
qualifier, the Department is illegally relinquishing its statutory authority to implement the Clean
Streams Law to another state agency. The Department cannot rely solely on the PFBC for surface
water classifications. It must exercise independent judgment on such matters in the context of full
public scrutiny and the regulatory review process. The provision should either be deleted or
coupled with the proposed long-term chemistry test.

The Department should eliminate the new "balancing" test from the Social or
Economic Justification requirements.

Proposed §93.4c(b)(l)(iii) establishes two separate tests that a permit applicant must satisfy in
order to qualify to discharge an effluent to a High Quality stream. One test, which is identical to
EPA's SEJ requirements at 40 CFR §131.12(a)(2), is already included in the Department's
antidegradation program. It requires the applicant to demonstrate that allowing lower water
quality is necessary to accommodate important economic or social development in the area in
which the waters are located. The second test is a new requirement. It stipulates that an applicant
seeking a permit to discharge to a high quality must demonstrate that the proposed project "will
result in economic or social benefits to the public which outweigh any reduction in water quality
which the new, additional, or increased discharge is expected to cause."

The new balancing test is not a part of the federal program. It was created by the Department to
overcome an adverse Environmental Hearing Board decision rendered in Big B Mining Company
v, PER (1987 EHB 815) where the Board held that the Department had no regulatory authority
for a balancing test. To impose such a test, the Board said, the Department would have to
promulgate an appropriate regulation modifying its antidegradation program.

The Department violates Executive Order 1996-1 by including the new balancing test without
offering a compelling reason for supplementing and expanding the basic SEJ requirements of the
federal program. If the Department had a compelling reason to overturn the EHB's Big B Mining
Company decision, it would not have waited 12 years to amend the balancing test into the
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regulation. Without justification pursuant to the standards established in Executive Order 1996-1,
the balancing test should be deleted from the final form regulation.

The new balancing test should also be deleted because the Department has failed to develop the
guidance needed to ensure consistent application of the vague and subjective standard it
establishes. Without explicit criteria and standards against which to evaluate a permit applicant's
response to the balancing test, Department permit writers will be free to impose their own
subjective value judgements on the applicant's submission. If the permit application is turned
down on the basis of a permit writer's unguided interpretation of the balancing test, the applicant
will have no recourse but to litigate the matter before the Environmental Hearing Board or the
Commonwealth Court. In the meantime, neither the public nor the regulated dischargers will have
any certainty regarding the meaning of this regulatory standard.

Regulations should foster clarity and consistency in the application of law. They should not be
written to muddle difficult issues or encourage expensive litigation. The balancing test provision
in the ANFR is vague and unjustified. Consequently, it should be deleted.

The regulation should presume satisfaction of the Social or Economic
Justification standard whenever a proposed project remediates an existing
environmental problem or removes a potential threat to the environment.

The ANFR includes a provision at §93.4c(c)(3) that stipulates that sewage facilities with
proposed discharges to HQ waters are presumed to have satisfied the SEJ tests in proposed
§93.4c(b)(l)(iii) if the project will correct existing public health or pollution hazards. The final
regulation should not limit the SEJ presumption to sewage facilities. Such consideration should
be extended to any project that results in the remediation of an existing environmental problem or
the removal of a threat to the waters of the Commonwealth. Other projects that could easily
qualify under such a standard include the plugging of an unplugged orphan oil or gas well, the
remining of abandoned mines with pollutional discharges, or voluntary remediation projects
under the Land Recycling Act.

The Department should adopt appropriate standards for qualifying streams as
Exceptional Value water.

The ANFR substantially liberalizes the Exceptional Value waters program by extending the
classification to many more streams than would be eligible for coverage under both the
Department's existing rules and the EPA program. This is contrary to Executive Order No. 1996-
1, which requires the Department to rein in all regulations that are more stringent than federal
rules unless there is a state law specifically mandating a different standard or the Department can
articulate a compelling Pennsylvania need that justifies it. There are no state laws that expressly
require the Department's Exceptional Value Waters program to be more stringent than federal
requirements, and no compelling state need for a higher standard has ever been established.

EPA's Tier 3 antidegradation program protects the highest quality waters in the nation. The
Exceptional Value waters designation should be reserved for streams that exhibit truly unique
ecological characteristics that are of national or statewide significance.

The Department should amend the final rulemaking to restrict the Exceptional Value waters
designation to outstanding national and state waters that flow through publicly owned watersheds.
Public ownership is an obvious indicator that the watershed has some special significance, but by
itself, it is not sufficient to award a stream the EV designation. Streams on public lands should
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qualify for the EV designation only if the waters meet the long-term chemistry test discussed
above and they satisfy a rigorous RBP evaluation that demonstrates that the aquatic life of the
stream is among the best of the best.

The Department should not impose Exceptional Value protection on waters that flow through
private lands because of the extreme restrictions the designation places on individuals and
communities who reside in the affected watersheds. Waters that qualify for Tier 3 status are
protected against any activities that could change their ambient quality. In effect, a Tier 3
designation means that activities that use the surface water to satisfy a human need are prohibited.
By extending the Exceptional Value Waters program beyond outstanding streams in public parks
and forests, the Department's ANFR will continue to impose unnecessary roadblocks on activities
that could enhance the quality of life for individuals and communities who happen to live and
work in watersheds through which the streams flow.

The Department should provide enhanced opportunities for public participation in
the Exceptional Value designation decision.

If the final regulation allows the Exceptional Value designation to be placed on private watershed
lands, the Department should provide for robust public participation in the decision to designate
Exceptional Value waters.

First, the Department should require petitioners seeking to upgrade surface waters flowing
through private land to HQ or EV status to provide the names and addresses of landowners in the
watershed from tax records or other reasonably available resources. The list must include the
names and addresses of all persons with a recorded interest in the land, including those who own
the mineral estate or utility rights of way. In order for all the potentially affected landowners to
have an opportunity to participate in the redesignation process, reasonable efforts should be made
to provide direct notice to "all those with a recorded interest in the lands within the watershed."

Second, the ANFR asks for more public input on technical issues, but it brushes aside any serious
consideration of the substantial economic and social impacts that the Exceptional Value
designation can have for the people who live and work in the affected watershed. The Department
should amend the final regulation to encourage full discussion of the implications of the EV
designation. By providing opportunities for a comprehensive discussion of the EV designation
and its ramifications, the Department will ensure that the people affected by an Exceptional Value
upgrade have an opportunity to buy into it.

To facilitate such a discussion:

• The Department should be required to inform the owners of private property interests in
watershed lands that would be affected by a new Exceptional Value designation how it will
affect what they can do on their property.

• The regulations should allow the affected property owners to decide whether they want the
Exceptional Value designation.

• The Department should be required to get a formal commitment from the owners of property
interests in the affected watershed lands to preserve the resource at the strict Exceptional
Value standard before recommending the designation to the EQB through a proposed
rulemaking.

Pennsylvania's Exceptional Value regulations can be improved substantially if they are modified
to allow the Department to take the time to ensure that the people directly affected by a potential
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decision to regulate a water body under strict Exceptional Value standards understand and
endorse that level of governmental control. The Department should not blindly extend the federal
Tier 3 dictate to streams running through private holdings on the basis of technical measures of
the stream's intrinsic characteristics or the presence of aquatic species. When human
communities are part of the watershed through which an Exceptional Value candidate flows, their
interests and needs must also be taken into account.

By turning to the property owners in the watershed - the people most directly affected by the
implications of the Exceptional Value designation - the Department can ensure that the resource
to be protected is truly "outstanding" in the sense envisioned by the federal Tier 3 program
because it will guarantee that those who rely on the watershed to sustain their economy and
community recognize the resource as such and are committed to preserving it.

By creating such opportunities for public involvement in this most significant decision, the
Department is not only rationalizing its decision-making process for the EV designation, it is also
complying with the specific requirements of state law. Section 5 of the Clean Stream Law
imposes a requirement that the Department in adopting rules and regulations must consider,
where applicable, the immediate and long-range economic impact upon the Commonwealth and
its citizens.

We have heard much lately that the Department is not required to consider economic issues in the
context of an EV evaluation because of a Pennsylvania Supreme Court case, Mathies Coal
Company v. PER. 522 Pa 7; 559 A.2d 506 (1989). The Supreme Court decision in Mathies does
not relate to the issue of whether the Department should consider economic impacts in its
antidegradation decisions. In Mathies, the Supreme Court characterized the matter before it as
follows:

'The issue presently before us is specific and narrow: Is the DER required, as a
matter of law, to consider the economic consequences to the discharger in
establishing effluent limitations for discharges in issuing or amending a NPDES
permit?"

In deciding against the coal company, the Court held that neither the Clean Streams Law nor an
earlier Commonwealth Court decision in DER v. Borough of Carlisle. 16 Pa. Commw. 341, 330
A.2d 293 (1974) require consideration of the economic impact of its decisions on an individual
discharger. The Court explicitly noted, however, that

'The economic impact which must be considered under the Clean Streams Law
and under Carlisle relates to the impact on the community and public at large, not
on the individual discharger/'

Clearly, the Court decision in Mathies makes it plain that the Department must consider the
economic impacts of a decision to designate a stream as Exceptional Value waters. Such
considerations are certainly applicable in this context because of the economic ramifications that
the EV designation has on communities occupying the affected watershed.

Outstanding National, State or Local Resource Water. The ANFR allows High Quality
waters that also qualify as "outstanding national, state or local resource water" to be elevated to
Exceptional Value status. The ANFR's definition of "outstanding national, state or local resource
water" should be replaced with a definition of "Outstanding National Resource Water" so the
Pennsylvania antidegradation regulations do not exceed federal standards. The new definition
should state:
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"Outstanding National Resource Waters" (ONRW) are high quality waters that
constitute an outstanding national resource, such as waters of national and state
parks and wildlife refuges and water of exceptional recreational and ecological
significance.

If the definition is not rewritten to limit its application to ONRW, it should be amended
substantially. The current definition merely requires a government agency at any level to adopt
coordinated water quality protective measures for the surface water to elevate a stream to EV
status. The definition does not contain any standards to define "coordinated water quality
protective measures," and it does not address the situation where a watershed may lie entirely
within one municipality. The definition also does not include any chemical and biological criteria
to assure that only truly outstanding waters qualify. In its current form, one municipal governing
body, such as a township board of supervisors, could upgrade a surface water from HQ to EV
through its own unilateral action, without any consideration of scientific or technical data, much
less consideration of broader economic or social impacts on the community or its residents.

Allowing municipal governments to make these designations is an improper delegation of
authority under the Clean Streams Law that will have unintended negative consequences. By
allowing local governments to impose the strict EV standard, DEP is empowering them to block
unpopular development activities. This provision will become, in effect, a "super zoning"
ordinance that may conflict with the Municpalities Planning Code, as well as with other state
laws that preempt local action.

The definition should at least be rewritten to eliminate the authority of local governments to
impose the EV standard by the enactment of local ordinances.

Surface Water of Exceptional Ecological Significance. The ANFR also allows HQ
waters that qualify as "surface waters of exceptional ecological significance" to be elevated to EV
status. The ANFR's definition of "surface waters of exceptional ecological significance" does not
provide any guidance to ensure that only truly exceptional waters qualify. The definition should
be revised as follows:

"Surface Waters of Exceptional Ecological Significance" are thermal springs and
wetlands which are designated as exceptional value wetlands pursuant to 25 Pa.
Code §105.17(1) whose importance, environmental characteristics or ecological
sensitivity are demonstrably unique or rare, based on objective and measurable
criteria, but whose water qualify as measured by traditional parameters may not
be particularly high, or whose character cannot be adequately described by such
parameters."

Surface Water of Exceptional Recreational Significance. Because HQ waters that
qualify as "surface waters of exceptional recreational significance" are also eligible for elevation
to EV status, the final rule should ensure that the definition of the phrase is clear and restricted to
truly exceptional water. The definitions should be revised as follows:

"Surface Water of Exceptional Recreational Significance" are surface waters
which provides a unique water-based, water quality-dependent recreational
opportunity (such as fishing for species with exceptionally limited distribution)
because the distribution of areas and water bodies across the state where the
activity is available or feasible is extremely rare."

Wilderness Trout Streams. Subsection 93.4b(b)(l)(iv) should be either deleted or modified
in the same way that §93.4(a)(2)(ii) should be changed. The Department does not have authority
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to rely solely on PFBC stream designations as the basis for upgrading a stream from HQ to EV.
PFBC designations should only be one of many factors that is considered by the Department in its
evaluation of surface waters.

The Department should eliminate the requirement for two public comment periods
for permits on Special Protection streams.

The ANFR retains provisions from the proposed rulemaking that require NPDES permit
applicants to solicit public comment on proposed discharges to High Quality and Exceptional
Value streams before applying for the permit. This is an unnecessary burden on the permit
applicant that is not required by the federal regulations. It also serves no purpose because the
department will also ask for public comments after the application is submitted.

The Department should eliminate the requirement that permit applicants must ask for public
comments from the final regulation because it is costly, time-consuming and redundant.

The Department should retain the "de minimis" permit threshold to ease the
permitting burden.

The Department should retain the special provisions in the proposed rulemaking for minimal
impact discharges to ease the permitting burden for minor discharges to High Quality streams.
EPA has approved such an approach in other states in Region III. We believe that the streamlined
approach to regulating minor discharges to High Quality streams strikes a reasonable balance
between the goals of the antidegradation program and continuing economic growth in the
Commonwealth.



From: Kim Garner
Sent: Wednesday, March 24,1999 9:20 AM
To: Charles A. Tyrrell, Jr.; jjewett; Mary S. Wyatte; Richard M. Sandusky
Cc: Kris Shomper
Subject: FW: Ohio antidegradation requirements

ORIGINAL: 1799
COCCODRILLI
COPIES: Coccodrilli

Sandusky

—Original Message—

Sent: Tuesday, March 23,1999 1:08 PM
To: IRRC
Cc: Charles A. Tyrrell, Jr.

Subject: FW: Ohio antidegradation requirements

Please file this as a public comment for Regulation file #1799. Thanks!

—Original Message—

Sent: Tuesday, March 23, 19991:04PM
To: John Jewett (E-mail)
Subject: Ohio antidegradation requirements

When we were meeting about PA's antidegradation proposal, you asked about other states'
requirements. Here is a web site to go to about Ohio's antidegradation program.

http://chaorin.epa.state.oh.us/rules/antideqauide.html

Barb Kooser
Chesapeake Bay Foundation
The Old Waterworks Building
614 North Front Street, Suite G
Harrisburg, PA 17101
phone: 717-234-5550
fax: 717-234-9632
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From the desk of

Steven Waldman
175 Vincent Road
PaoliPa.19301
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ENVIRONMENTAL QUALITY BOARD
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Environmental Quality Board

PO Box 8465
Harrisburg, PA., 17105

To the appropriate parties Most Able to Make A Difference,

As a father of three girls, and as citizen of this country, it is my right and my duty to write
you with my concerns about the degradation of our area's waterways. It is imperative to
maintain those regulations in force as of this writing, to protect our waterways from
future chemical discharges. Any change in regulations that would lower water quality
standards is unacceptable to my family now, and to all future generations.

Any reasonable potential increase in the cost of goods and services that comes as a result
of maintaining the stringent water quality standards now in effect (or even further
stringent regulations) is a, price that I'd rather pay for now, as opposed to watching a
child or other family member pay the price with the suffering that could come from some
chemically induced illness.

Furthermore, this same logic is applicable to maintaining the integrity of all wildlife that
coexists with us without choice in our domain.

Please write back to confirm that you will reject the DEP's current anti-degradation I ^ t ? 8 ^ ^
proposal, and that you will endorsethenrtandardg of the EPA. If you do^not-plan4axejectf ^ - w - % # #
DEP's proposal, then as a courtesy to my family and me, I respectively request that you
respond with a letter explaining your position.

Sincerely, -',& ^ ^

^ S - " #11*

Steven Waldman

, \
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16 Harbor Rd.
Levittown, PA 19056

97A;-r:-j

Mafefc M, .1997

Environmental Quality Board
DEP
P.O. Box 8465
Harrisburg, PA 17105

This is letter is to request that you reject the DEP's current anti-degradation proposal, and
adopt the simpler, better standards of the EPA in order to protect our water.

Sincerely,

ORIGINAL: #1799
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TYRRELL
JEWETT
SANDUSKY
WYATTE
BERESCHAK

Lorraine Kerchusky Js

jENyjRQNMem; n r : 7 :



To: Environmental Quality Board
DEP

!. P 0 Box 8465
Harrisburg ,P.A. 17105
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As a concerned citizen and parent I am asking you to reject the DEP'S
current anti-degradation proposal.

Please adopt the simpler better standards of the EPA.
We all need to have safe and pollutant free waters.

i\ Forsythia Dr. N o r # ^ ^ ^ ^ ^ -
Levittown, P.A. 19056

T^f
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Penelope Colodny
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1 8 MAR 9 7 TYRRELL
JEWETT

EQB (ENVIRONMENTAL QUALITY BOARD) SANDUSKY
DEP P.O.BOX 8465 WYATTE
HARRISBURG PA 17105 BERESCHAK

Dear ENVIRONMENTAL QUALITY BOARD MEMBER;
I am greatly concerned about the degradation of the water

in our state and nation. It is imperative that we so not allow
any more pollution and that we make all polluters financially
liable for any pollution that does occur in amounts compatible
with actual clean-up costs for that water basin area.

We cannot afford to allow any lessening of the water
standards we already have; They are weak enough as is! We need
fiscal responsibility for the quality of our air and water or it
will never get any better.

Even now, the quality of our drinking water is marginal at
best and the pollution levels in the streams and rivers is not
as good as it could be.

We stock the streams and rivers with fish for people to
catch and eat and take this same water into our municipal
treatment plants for public consumption -- yet we allow
pollution to be dumped in these same streams and rivers for
economic sanctions. Sanctions that do not allow enough
compensation for the clean-up of that ruined fresh water.

We have to stop this insanity. There is not an unlimited
amount of fresh water; There is no endless supply.

Today, even the rain is polluted. Rain that just one
generation ago was considered the freshest and purest water is
now a source of acid rain -- a killer of trees and forests,
which destroys whole ecosystems.

Allowing more pollution in already polluted streams and
rivers will only trickle down and pollute more of our water.
The result will be higher municipal expenses in water treatments
and higher incidents of illness and higher medical expenses.

We cannot afford to let up on our standards. If they can't
be made tougher, at least don't let them get any weaker.

Thank you for your assistance in keeping our water safe and
pure. I'm counting on you. Please let me know what you are
doing about this.

Sincerely,

Penelope 6. Colodny
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PA Environmental Quality Board
DEP
PO Box 8465
Harrisburg, PA 17105

March 18, 1997

To Whom It May Concern:

Reject the DEP's current anti-degradation proposal!

Please reply to: 27 Harvest Rd.
Levittown, PA 19056

Thank You

%-3

ilJMSOME•:,; X



ORIGINAL: #1799
COPIES: COCCODRILLI

TYRRELL
JEWETT
SANDUSKY

r ; ( ,, . , WYATTE
•" '"" - i f • ? ! BERESCHAK

March 18, 1997

Environment Quality Board
PO Box 8465
Harrisburg, PA 17105

RE: DEP's current anti-digradation proposal

To Who it May Concern,

It has been brought to my attention that the current DEP's current anti-degradation proposal has not raised
the standards but lowered them to make current levels legal.

I simple ask you to raise the quality of water standards and protect our streams.

Thank you for your time, any information you may have to help me better understand this situation would be
appreciated.

Yours truly,

Darren Bethke

cc: Mike McCabe, EPA Regional Administrator
Tommy Tomlinson, Senator
Matt Wright, State Representative

'ENVIRONMENTAL QUALITY 30ARD \



March 18, 1997

Environment Quality Board
PO Box 8465
Harrisburg, PA 17105

RE: DEP's current anti-digradation proposal

To Who it May Concern,

It has been brought to my attention that the current DEP's current anti-degradation proposal has not raised
the standards but lowered them to make current levels legal.

I simple ask you to raise the quality of water standards and. protect our streams.

Thank you for your time, any information you may have to help me better understand this situation would be
appreciated.

Yours truly,

Susanne Bethke

cc: Mike McCabe, EPA Regional Administrator
Tommy Tomlinson, Senator
Matt Wright, State Representative

liHl MARJ
ENVIRWENTALQUAUT130WD
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79 Flint Rd.
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201 T r a p p e
L a n g h o r n e , PA 1 9 0 4 7 - 1 4 3 2

March 19, 1997

Environmental Quality Board, DEP
P.O. Box 8465
Harrisburg, PA 17105

Dear Board Members:

We understand that the DEP is proposing new regulations
that would lower water quality standards. The proposal would allow
additional discharges into our best streams and would eliminate
many streams from qualifying for strong protection. The Clean
Water Act requires states to protect waterways from further
degradation. We need standards that protect our waterways from any
more degradation. Please reject the DEP's current anti-degradation
proposal and instead adopt the simpler, better standards of the
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March ^ , 1997 y;

Environmental Quality Board

P.O. Box 8465
Harrisburg, Pa. 17105

Gentlemen:

We need standards that protect our waterways from any more
degradation. Please reject the DEP's current anti-degradation
proposal and adopt the simpler, better standards of the EPA.

Please reply to the above request.

Sincerely,

Denise H. Walter
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r i : i ' 19 March 97
235 Norsam Drive
Langhorne, PA 19047

Environmental Quality Board
DEP PO Box 8465
Hamsborg, PA 17105

Dear EQB,

The DEP is proposing water standards which will lower our water quality The proposal
will allow additional discharges into our best streams and would eliminate many streams
from qualifying for strong protection.

We need standards which protect our water ways. I ask you to reject the DEP's current
anti-degradation proposal. Would you please reply to my letter and let me know where
you stand on this issue.

Respectfully yours,

James R. Hild
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Environmental Quality Board
DEP,
PO BOX 8465
Harrisburg, PA 17105

Dear Sir:

Water quality is not improving according to recent reports. Please reject the DEP's
current anti-degradation proposal. Adopt the simpler, better standards of the EPA
Please do the right thing for the next generation or it may be too late for them.

Thank you.
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Sincerely,

Regina & Rick KuMski
54 Paxson Lane
Langhorne, PA 19047

PS. Please respond.
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